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TWO COMMANDERS-IN-CHIEF:
Free Expressions’s Most Severe Tests

“War and preparation for war impose serious
strains on a system of freedom of expression.
Emotions run high, lowering the degree of
rationality which is required to make [a demo-
cratic| system viable. . . .Here the constitutional
guarantee of free and open discussion is put to
its most severe test.”

Thomas I. Emerson, The System of Freedom
of Expression’

War puts the constitutional gnarantee of free
expression to its most severe test. For a presi-
dent, war heightens immeasurably the classic
First Amendment conflict between confidential-
ity and openness in a democracy. War exacer-
bates the usual free expression tensions between
access and governing, frankness and caution, the
people’s right to know, and the need to operate a
crisis government. In other words, war and war
crisis conditions chill free expression in a de-
mocracy. With war, values are traded between
individual freedom and group survival. The self-
protection of the group becomes so important
that the government interferes with individual
liberties. When the country as a whole is com-
mitted to a war, there will be few defenders of
individual free expression, especially that expres-
sion opposed to the military conflict. In the
United States, such free expression confronta-
tions are but part of an old story of clashes
involving the president as the commander-in-
chief,?

War itself is not an aberration in American
social and political history. With over 200
incidents of using military force outside the
United States in the past 200 years, military
actions are part of the presidency. In fact, less
than one-third of all presidents have avoided
major military conflicts and their commander-
in-chief roles. While there have been only five
formal Declarations of War, Congress, for the
most part, supports the President’s military
ventures, especially after the fact. Such was the
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case when James Polk told Congress that a state
of war existed with Mexico in 1846; such was
the case in 1861 when Abraham Lincoln re-
sponded to the firing on Fort Sumter.?

Post-World War II presidents have success-
fully asked Congress to approve resolutions for
war, just as George Bush did for Operation
Desert Storm, just as Lyndon Johnson did for the
Vietnam War, and just as Harry Truman did for
the Korean War. The use of military force has
become an accepted presidential action, part of
the very governing and leadership fabric of this
country.*

During a war, a democratic president is bound
to change. He becomes part of an authoritative,
military government whose major administra-
tive focus is war. To be successful, military
actions must be autocratic and secret, as well as
supported by the public. With additional au-
thoritative controls, the president’s concemns
over public opinion become extremely impor-
tant. A wartime presidency greatly conflicts
with a democratic society’s demand of public
actions and the president’s necessary military
conduct. The president, under close public
scrutiny, has to find the balance between waging
the war in an effective manner and then convine-
ing the public and Congress that the human and
economic costs are justified. “Public opinion
wins the war,” General Eisenhower once told
newspaper editors during World War II. There
must be public support, as Lyndon Baines
Johnson so painfully learned during the Vietnam
War.®

Even with the American martial spirit and
initial military agreement, presidents quickly
notice that the American mass media’s accurate
accounts and critical coverage are potential
hindrances for that all-important public support
at home and the completion of military tactics
on the battlefield. The mainstream press’s usual
news processes and story types become danger-
ous as reporters attempt to garmer multi-news
sources, give accurate spot news accounts and
supply analytical, interpretive and contextual
news stories. Despite the fact that war produces
the greatest public interest in news, under war
conditions the people’s right to information, to
openness, and even to accountability, all become
lost in the latest technological avalanche of
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exaggerated military successes, operation
hoosterism, appeals for patriotism, and presiden-
tial claims of good versus evil. When the war is
relatively short and appears to go well, the
military and presidential actions are but one
acceptable means to an end, even to the point of
curbing civil liberties.®

This paper will examine the presidency as
defined by the men in office, and free speech and
a free press under the most stressful leadership
crisis conditions of all — war, Presidents in
their leadership roles set the pace for the climate
of free expression about governmental actions. If
wartime governments are more autocratic, then
1t is assumed that presidents as Commanders-in-
Chief will take a more authoritative stance
concerning free expression. As part of the
author’s current work on free expression and the
presidency, the major emphasis here will be an
examination of two wartime presidencies,
presidencies with the most extreme infringe-
ments on civil liberties. These presidencies were
some 56 years apart with different national
security dilemmas: Abraham Lincoln’s internal
insurrection of a Civil War with a possible
breakup of the Union and hostilities close to the
seat of government and Woodrow Wilson's
external security problem in the Great War with
Germany some 3,000 miles away during tremen-
dous American nationalism. These two eras
provide the basis for contrasting presidential
roles during other major conflicts: the quasi-war
of 1798, the War of 1812, and the Mexican,
Korean and Vietnam wars, The 1991 press outcry
against the Persian Gulf censorship only points
to 130 years of precedents and a legacy of abridg-
ing freedom of expression during war conditions.

Two presidents—Lincoln and Wilson—

artempted to contain and control information
more aggressively than had any of their predeces-
sors, or successors. They alone greatly sup-
pressed expression in every legal means possible.
They stand in sharp contrast to the reluctant
wartime commander-in-chiefs of the most
unpopular nineteenth century wars, who did
little to censor expression. For example, James
Madison did nothing to suppress expression
during the War of 1812. James Polk, who boldly
acted in 1846 before he requested a declaration of
war with Mexico, learned of American victories
from the publishers first. William McKinley not
only had the backing but the urging of Congress
and the largest American newspapers for the
1898 Spanish American war. His postmaster’s
atrempts to stop anti-imperialist pamphlets from
going to the Philippines stands out as his major
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censorship attempt. Even the latter twentieth-
century presidents pale by comparison to Lin-
coln and Wilson's initiatives and autocratic
actions. Among all forty-one American presi-
dents, Lincoln and Wilson stretched the legal
parameters in every possible way to suppress and
contral information. The question is how?’

General Background

Once war begins, the president not only has a
constitutional mandate to react, but indeed is
expected to act as a commander-in-chief quickly.
While discussing the emergency powers in
Article I, Section 9 of the Constitution, James
Madison wrote Thomas Jefferson, “Should a
Rebellion or insurrection alarm the people as
well as the Government, and a suspension of the
Hab. Corp [sic| be dictated by the alarm, no
written prohibition on earth would prevent the
measure.”®

Information then becomes but one part of a
president’s arsenal of defense. When war comes,
the power of information is both immediate and
symbolic. When Marlin Fitzwater announced on
January 16, 1991, “the liberation of Kuwait has
begun,” he gave the transforming signal for a
lack of access, truth and flow of information. It
was similar to what Franklin D. Roosevelt said
as he watched the correspondents rush into the
first press meeting after Pearl Harbor: “They will
get damn little.”?

The first such American crisis occurred just
seven years after the inclusion of the Con-
stitution’s Bill of Rights. The President and his
supporters feared an invasion after the French
raids on American ships and what seermed to be
internal vocal support by the anti-Federalist
editors, mostly French born. The possibility of a
war with France appeared too great. John Adams
and the Federalists would stop all critical expres-
sion and pushed a Sedition Act through Con-
gress. Passed along with the 1798 Alien Acts,
the Sedition Act made it illegal to conspire to
oppose various governmental measures, by
“uttering or publishing any false, scandalous and
malicious writing or writings against the Gov-
ernment of the United States or the President of
the United States,”. . .”or to excite against them
or either of them, the hatred of the good people
of the United States, or to stir up sedition within
the United States. . ..""

Quite controversial, these acts had public
criticism from founding fathers James Madison
and Thomas Jefferson in the Kentucky and




Virginia Resolutions, both of which were re-
printed in the early newspapers. After the
Federalists created an uproar with the prosecu-
tion of a congressman among 25 others, thou-
sands of citizens signed petitions for the release
of U.S. Congressman Matthew Lyon (VT). The
Federalist role in the acts became a campaign
issue in 1800 and incumbent John Adams failed
to get a majority of the electoral college. At the
same time, Congress refused to renew the laws,
which ran out the day before Thomas Jefferson’s
inauguration.

The Sedition Act left several legacies. Con-
gress could indeed pass a law abridging free
expression. A president in his leadership role
could also suppress expression. John Adams
supported, signed and enforced such measures.
Adams later wrote,

| knew there was need enough of both, and
therefore | consented to them. But as they
were then considered as war measures, and
intended altogether against the advocates
of the French and peace with France, I was
apprehensive that a hurricane of clamor
would be raised against them, as in truth
there was, even more fierce and violent
than I had anticipated."

The Sedition Act also had historical legal
significance. For the first time, criminal intent
had to be shown. The jury could decide whether
the accused statements were libelous as a matter
of law as well as a matter of fact. Truth for the
first time could legally be a defense. Yet, these
statutes left such a negative legacy that presi-
dents did not request similar legislation for
almost 120 years. During the War of 1812, the
Mexican War in 1846, the Civil War of 1861 and
the Spanish American War in 1898, presidents
James Polk, Abraham Lincoln and William
McKinley avoided a national sedition statute.
Only by World War I did Woodrow Wilson
request similar legislation.”

The jingoism of the Alien and Sedition acts
can also be found in the twentieth century
wartime legislation. Adams and the federalists
feared the French during that 1798 quasi-war;
Woodrow Wilson and Congress feared the
Germans during World War I. Wilson initiated
World War I measures to suppress immigrants as
well as the foreign language press. Preceding
World War 11, Congress passed without the
president’s signature the 1940 Smith Alien Act,
the first peacetime sedition act since 1798. The
act, mostly used during the Cold War, went after

the communists. Instead of new legislation,
President Franklin D. Roosevelt relied upon
executive orders, such as E.O. 9066 to remove
the Japanese Americans from their west coast
homes. #

Rather than initiate specific legislation against
free speech or free press, presidents in the latter
twentieth century have brandished wartime legal
swords left over from their predecessors. By the
time of World War 11, Franklin D. Roosevelt had
World War I and Civil War statutes to cover
disloyalty, treason, draft interference, aliens and
espionage. He also had the previous presidential
policy examples, most particularly those of
Abraham Lincoln and Woodrow Wilson.

Abraham Lincoln

With Congress in recess when South Carolina
fired on Fort Sumter, April 12, 1861, Abraham
Lincoln immediately responded to the rebellion
without a formal declaration of war. He acted
under his emergency powers and as Commander-
in-Chief. The President called for 74,000 volun-
teer troops three days later and declared a block-
ade of southern ports by April 19, For the first
time ever, this president gave a military com-
mander the ability to suspend civil liberties of
American citizens. Without authorization of
Congress and sanction of the courts, Lincoln
directed General Winfield Scott on April 27,
1861:

1f at any point on or in the vicinity of any
military line between the city of Philadelphia
and the city of Washington you find resistance
which renders it necessary to suspend-the writ of
habeas corpus for the public safety, you person-
ally or through the officer in command at the
point where resistance nccurs, are authorized to
suspend this writ.

Lincoln’s initiation and his assumption of
emergency powers to control resistance re-
mained a basis for his wartime policy throughout
his administration.

The region around the nation’s capital was in
chaos, an all-out emergency. The generals
suspended the writ of habeas corpus in those
areas exposed to Confederate invaders and
arrested and imprisoned thousands, despite Chief
Justice Taney’s opinion denying that the Presi-
dent had such power and stating that such power
rested with Congress alone. By September,
Lincoln suspended the writ by proclamation and
the action was subsequently used against the
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large scale resistance to emancipation, conscrip-
tion or the employment of what were then called
Negro troops. Lincoln later explained to Con-
gress, “These measures, whether strictly legal or
not, were ventured upon, under what appeared to
be a popular demand, and a popular necessity;
‘trusting then, as now that Congress would
readily ratify them.” Later, in March 1863
Congress enacted a habeas corpus statute,
approving Lincoln’s measure retroactivity.”

On July 10, as an amendment to a 1861
military bill, Congress gave Lincoln an over-
whelming affirmation: “all acts, proclamations,
and orders of the President after March 4, 1861,
respecting the army and navy, should stand
approved and legalized as if they had the previ-
ous express authority of Congress.” The Depart-
ment of Justice did not have the organization nor
the personnel to handle so many arrests. Thus,
the military arrested an estimated 14,000 citi-
zens for disloyalty and sedition. The War
Department, military and naval offices, federal
marshals, district attorney, state sheriffs, con-
stables and city police imposed both martial law
and suspended habeas corpus interchangeably
without defining the finer legal points. Citizens
were tried in military courts, without civilian
juries and their usual rights. By February 1862
Lincoln ordered all political prisoners to be
released upon their subscribing to a parole
requirement to render no aid or comfort to the
enemy.'®

Lincoln justified these martial law actions by
pointing to the difference between times of war
and peace. He explained, “I can no more be
persuaded that the government can constitution-
ally not take strong measures in time of rebel-
lion, because it can be shown that the same

could not be lawfully taken in time of peace....”

To concerns over losses of civil liberties and
suppression of expression, Lincoln responded:

Nor am [ able to appreciate the danger..., that
the American people will by means of military
arrests during the rebellion lose the right of
public discussion, the liberty of speech and the
press, the law of evidence, trial by jury, and
habeas corpus throughout the indefinite peaceful
future which 1 trust lies before them, any more
than I am able to believe that a man could
comntract so strong an appetite for emetics during
temporary illness as to persist in feeding upon
them during the remainder of his healthful
life.”"”

Similar to presidents who refer to recent wars
to justify their actions, Lincoln’s reference was
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the War of 1812 when General Andrew Jackson
had imposed martial law on New Orleans and
the suspension of the writ. Lincoln ignored the
fact that President James Madison rebuked such
actions, as did the federal judge who sanctioned
the General with a §1,000 fine and a suspended
sentence. Rather, he remembered as a congress-
man that Congress had repaid Jackson’s fine
with interest some 30 years later. He compared
Jackson's initiative to his own: “we had the
same Constitution then as now; secondly, that
we then had a case of invasion, and now we have
a case of rebellion; and, thirdly, that the perma-
nent right of the people to public discussion, the
liberty of speech and of the press, the trial by
jury, the law of evidence, and the habeas corpus,
suffered no detriment whatever that conduct of
General Jackson, of its subsequent approval by
the American Congress.”'"

Lincoln scholar Mark E. Neely, Jr. wrote that
théability to balance short-term pracncahty and
long-term ideals is perhaps the essence of states-
manship. Thé short term practicality was the
survival of the Union. Congress and the Yankee
press did not appear initially to care that the
administration abused civil rights and freedom of
expression or made arbitrary arrests. Nor was
there a great public outery as there had been
when the Adams administration enforced the
1798 Sedition Act. The danger to the country’s
national security appeared too great: the United
States was dissolving. Lincoln never had the
historical reputation as a dictator. Moreover,
when the military commanders went too far, the
president usually stopped them. Too, Lincoln’s
tragic death may been softened his legacy. His
crisis leadership contrasted sharply with Andrew
Johnson's direction and the subsequent nine-
teenth century presidents.”

The Civil War heightened the legal and extra-
legal presidential actions against uninhibited
expression at an unprecedented level, still
unmatched. Congress too added its own efforts.
The 1862 Treason Act resulted in the arrests of
thousands at the end of the war, but few indict-
ments. A loyalty oath statute required all court
officials, including attorneys, to swear to their
past as well as future loyalty before entering
practice. The Conspiracies Act required proof of
conspiracy which made it almost inoperable for
conviction. The 1864 Draft Law punished anti-
draft resistance and counseling. Yet, despite these
laws, the federal jurisdiction into criminal matters
in 1861 was very limited. There was no executive
machinery for dealing systematically with crimi-
nal cases on a large scale. Thus, the military took




over even the civilian cases, and tried to enforce
the acts.”®

Unlike other American wars with a foreign
enemy, the Civil War confronted an enemy at its
own gates, an enemy who spoke the same
language, had the same culture and could read
the same newspapers. Rather than John Adams’
or Woodrow Wilson's sedition acts, Lincoln, his
generals and his postmaster attempted to control
the Civil War press in the field. Unlike subse-
quent wars, the field was not just the battlefield,
but the entire countryside. Such Civil War
measures left a legacy for future wars. The
generals attempted to stop all negative and
disloyal communication by limiting battlefield
access and thus restraining the reporters; by
controlling the technology of the era, in this
case, the telegraph; by censoring the mails; and
by closing the newspapers and arresting editors?!

While Abraham Lincoln rarely directed any
of the arrests, he permitted them and then
selectively responded to the most extreme cases.
In 1861 his Secretary of War ordered the arrests
of those Maryland legislators and citizens who
urged secession. The military sent nineteen
legislatars, the mayor of Baltimore, two editors
and a congressman to Fort Warren in Boston. In
addition, the federal marshals and the Army
officers became the greatest direct censors, even
of oral speech. When military tribunals went
after preachers in Missouri and Norfolk, Vir-
ginia, Lincoln changed the military courts’
sentences of hard labor to exclusion from the
Union lines.”

Lincoln also commuted the military
commission’s 1863 imprisonment of Representa-
tive Clement Vallandigham of Ohio to banish-
ment. Vallandigham encouraged desertion and
charged Lincoln’s government with tyranny in
the conduct of the war. Vallandigham was seized
at night, tried before a military commission and
eventually sent beyond the Union lines into the
Confederacy. When the Ohio representative
returned via Canada, he continued to speak
critically, unmolested. While Lincoln insisted
that his commanders in the field were the best
judges of such actions, the President took the
responsibility of their actions. In the case of the
Ohio congressman, the president said that he
was "warring upon the military; and this gave
the military constitutional jurisdiction to lay
hands upon him” and while he might not have
ordered the Vallandigham arrest, he would not
attempt to shift responsibility from himself as to
how to respond. Lincoln's response chilled any
further military harassments of the congressman.*

Lincoln explained that armies cannot be
maintained unless desertion could be punished
severely. Vallandigham had urged desertion and
tried to prevent the raising of troops. Lincoln
raised poignantly the basic free expression
conflict: “Must I shoot a simple-minded soldier
boy who deserts, while I must not touch a hair of
a wily agitator who induces him to desert? This
is none the less injurious when effected by
getting a father, or brother, or friend, into a
public meeting, and there working upon his
feelings, till he is persuaded to write the soldier
boy, that he is fighting in a bad cause, for a
wicked administration of a contemptible govern-
ment, too weak to arrest and punish him if he
shall desert.” He then answered, “I think that,
in such a case, to silence the agitator and save
the boy is not only constitutional, but withal a
great mercy.” Nevertheless, Lincoln, like so
many other presidents, remained troubled by the
wily agitators.

During the first two years, the war did not go
well and the agitators told of the problems. The
president kept changing generals in hope of
success. The commanders, in their zeal and
worry about morale, tried to censor criticism.
They even went after a popular song, “Give Us
Back Qur Old Commander: Little Mac, the
People’s Pride.” The tune called for the return of
the banished General George McClellan after the
rebels soundly thrashed General Ambrose
Burnside’s Army at the Battle of Fredericksburg.
People bought more than 80,000 copies of the
song within a few days of issue. Soldiers of the
Army of the Potomac sang “Give Us Back”
during their day’s work and at the campfires in
the evening. The Secretary of War, Edwin
Stanton, called the song treasonous and said that
any soldier caught singing it faced arrest. He had
the author, Septimus Winner, detained and
ordered him to destroy all existing song copies or
face imprisonment.*

Lincoln knew about and approved these
extreme actions, while at the same time urging
caution. With the crisis too much was happening
too fast; the union was at stake, The President
approved the notorious General Order No. 11 to
evacuate four counties in western Missouri. The
soldiers arrested some 20,000 homeless refugees
and tried them in military commissions. Lin-
coln wamed General John M. Schofield, Com-
mander of the Department of Missouri, on
October 1,1963: “Under your recent order, which
I have approved, you will only arrest individuals,
and suppress assemblies, or newspapers, when
they may be working palpable injury to the

Betty Houchin Winfield 5



Military in your charge; and, in no other case
will you interfere with the expression of opinion
in any form, or allow it to be interfered with
violently by others. In this, you have a discre-
tion to exercise with great caution, calmness,
and forbearance.” The military did not exercise
calmness and caution. Lincoln scholar Mark
Neely, Jr. recently wrote that destruction of life
and property remained “rampant everywhere” in
Missouri >

Edwin Stanton, as Secretary of War, devoted
more attention to the press than did any other
official. The press, still partisan, had Stanton
worried. The Democrats controlled the Associ-
ated Press (AP). He thought that the Republican
administration would not get a fair, accurate
presentation in Northern newspapers and along
with his generals monitored the AP results and
the newspapers. Stanton began favoring those
smaller, country papers not serviced by the AP
wires with War Department printing contracts.
He also made sure that the influential papers had
selected official dispatches in return for favorable
coverage.””

Overall, Lincoln’s generals stopped as many as
300 Northern newspapers for varying periods
from 1861 to 1865. They arrested those editors
whao publicly opposed the administration’s
policies or urged an end to the war, or published
too detailed accounts of military movements or
actions. Most of the arrests concerned newspa-
pers in the border states. The military issued a
statement justifying the suppression of the
Missouri State Journal for attempting to over-
throw the United States “by fraud, by deception,
by the fabrication of false intelligence ... and by
its skillfully contrived and inflammatory appeals
to passion and prejudice, to secure the entire
subversion of the federal authority in the State of
Missouri.”*

The President revoked the most extreme
military actions, such as General Burnside’s
1863 suppression of the Chicago Times and the
Ohio distribution of the New York World be-
cause of disloyal articles and editorials. A vear
later Lincoln wrote that he “was embarrassed
with the gquestion between what was due to the
military service on one hand, and the liberty of
the press on the other.”®

Lincoln rebuked his generals for their zeal.
The President still held a strong view about
property rights and he revoked General John
Fremont's emancipation proclamation in Mis-
souri in 1861. As a free state, Missouri was not
enemy territory and Lincoln asked, “can it be
pretended that it is no longer the government of
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the United States—any government of Constitu-
tion and laws,—wherein a General, or a presi-
dent, may make permanent rules of property by
proclamation?” 3¢

Lincoln’s reprimands went beyond property
and concerned war correspondents. When
General William Sherman arrested the New York
Herald correspondent Thomas E. Knox and held
him as a spy, Lincoln interceded and Knox was
released. The President never settled the right of
military suppression. There was no national
policy of sedition, suppression or espionage as an
institutional mechanism as was to happen
during World War . Rather, during the Civil
War there continued to be military arrests and
presidential reactions in support or as a rescind-
ing order.®!

Many powerful newspapers were so vicious in
their criticism and so pernicious in disclosing
the army’s plans, that the military’s arrests of
editors seemed inevitable. The New York World,
the New York Daily News, the New York
Journal of Commerce, the Chicago Times, the
Louisville Courier, the Baltimore Gazette, the
Daily Baltimore Republican, the Baltimore
Exchange, the Maryland Daily News, and the
Columbus (Ohio) Crisis were among those
newspapers. The Fifty-Seventh Article of War
contained a clear provision for doing so, “for
holding correspondence with, or giving intelli-
gence to, the enemy, either directly or indi-
rectly, "3

The most outrageous case concerned the New
York World and the New York Journal of Com-
merce. On May 18, 1864, they published a
presidential proclamation, a fabrication which
recalled the recent military disasters and set a
day for prayer and then requested an additional
400,000 recruits. The authors who telegraphed
this sensational, fabricated story had hoped to
make a financial killing in the stock market.
Secretary of War Stanton commanded General
Dix to arrest and imprison the offending journal-
ists, the unsuspecting telegraph operators, the
incredulous editors, newspaper proprietors and
publishers of these newspapers and to bring
them before a military commission. Moreover,
the Army stated that they would take possession
of the newspapers’ printing establishments
unless there was a public confession of the
falsehood. Days later after a public statement
and their tribunal, Lincoln ordered their re-
lease.®

This incident points to a major war informa-
tional concern, the latest communication
technology—the telegraph. With the telegraph’s




ability to send news faster than ever before, even
before the President might learn information,
certain New York newspapers would have a
potential monopoly on battle news. By July 1861,
Lincoln suspended the use of the telegraph for all
war or battle news. Newspapers such as the New
York Times agreed with the action and told its
readers, “We acknowledge the pertect propriety
of a Government suspension of telegraphic
dispatches concerning Army movements, for the
purpose of preventing the disclosure of informa-
tion that might be useful to the enemy.”*

After the engagements of the summer of 1861,
press representatives held a series of meetings
with field commanders. General George
McClellan attempted to find a working relation-
ship in light of the use of the telegraph, the need
to cover the war, and the need to set rules for
access. As a trade for war news, the journalists
promised to abstain from printing anything
which could give aid or comfort to the enemy.
The military would in turn guarantee access for
obrtaining and transmitting suitable intelligence,
especially concerning military engagements.

The arrangement, albeit a form of censorship,
was still too ideal and broke down almost
immediately. Editors differed from the military
about what would aid the enemy and what was
proper to be printed. They refused to follow the
pledge. Moreover, the intense rivalry of newspa-
pers proved to be a far more powerful concern
than the restraints of any voluntary agreement.®

By January 1862, Lincoln had obtained con-
gressional authority to establish military super-
vision of all telegraph material having to do with
the war. War correspondents had to submit their
news copy to the provost marshals for approval
before telegraph transmission. Otherwise,
journalists had to deliver their war stories to the
newspapers in person or use a messenger or the
mails. The news about planned troop move-
ments continued to trickle out through mysteri-
ous leaks. Enterprising journalists devised
ingenious ways of getting battle news around the
military censors. By February 1862, Secretary of
War Stanton clarified the previous voluntary
restrictions to rules.?

The generals also introduced newsgathering
restrictions, controls still in place today. The
rules covered military sources and battlefield
access. With as many as 500 reporters in the field
at one time, the military was overwhelmed.
General William T. Sherman requested that all
correspondents be accredited, or recognized.
Lincoln approved the concept that the journalists
had to be acceptable to the commanders in the

field. This meant that the generals could choose
which reporters could follow the troops and
which journalists could be ejected. Such a
military precedent has been followed ever
since.’

Similar to the 1991 Gulf War “Censored
Pooled Reports,” editors warned the newspaper
readers about the military interference and
fraudulent news accounts. Editors told their
readers about military interference and false
news stories. As an example, the New York
Times published stories about possible govern-
ment fabrication after the July 1861 Union losses
at Manassas Junction: “It was passed over to the
Government Censor, who, without a word of
explanation, and even indicating his purpose,
suppressed it entirely — and allowed the false
impression, that we had achieved a victory, to go
to the great body of the American people.”*

Despite the generals’ efforts to control the
reporters and their news access and use of
damaging sources, war correspondents published
campaign plans, the troop movements, military
location and unit strength, Grant’s march of the
cavalry divisions and the locations of Grant's
guns placements against Vicksburg. Readers
could check the newspapers for Sherman’s
objectives in his Georgia march and the details
about the land and sea expedition against
Wilmington. Southern generals could easily
obtain copies of the various journals and detect
valuable military information, much to the
chagrin of Yankee officers.*

Thus, the military had to fight a press enemy,
too. For example, General William Sherman had
tried to conceal his plans for a southern flank
until Confederate General Hardee found a most
obliging editorial in the New York Tribune.
Horace Greeley’s editorial informed readers that
“Sherman would next be heard from about
Goldsboro because his supply vessels from
Savannah were known to be rendezvousing at
Morehead City.” Sherman blamed Greeley's
disclosure for the heavy losses in the 1865
Carolina campaign, a fight which the General
had hoped to avoid. When Greeley later wanted
to meet the General, Sherman refused.®

As another war precedent, Lincoln’s Postmas-
ter General, Montgomery Blair, censored the
postal service. He excluded from the mails those
newspapers which he thought were disloyal and
which might hinder the union’s success. When
members of Congress asked under what author-
ity of the Constitution and the law did the
Postmaster General decide what newspapers
could and could not be transmitted through the
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mails, Blair referred to a 25-year precedent.
These were materials “decided by postal officers
to be insurrectionary, or treasonable, or in any
degree inciting to treason or insurrection, have
been excluded from the mails.” Blair argued that
the government could deny the use of its postal
facilities for the circulation of matter deemed
injurious to the public safety. Blair also cooper-
ated with the military in preventing mail corre-
spondence between the seceded states and the
North. At various times, the State and War
departments detained and opened letters in
search of vital battlefield information. Later, in
fact, under Ex parte Jackson, the Court upheld
the constitutionality of a federal statute that
prohibited the mailing of particular materials,
Such military controls continued and military
officers censored the outgoing mail during World
Wars [ and II, Korea and the recent Gulf War.
Lincoln’s actions only raised the question about
whether they were necessary."

A striking contrast can be made between the
two Civil War presidents and their wartime
suppressions. Lincoln and Confederate President
Jefferson Davis both fought a war at the same
time for their country’s survival and national
security. In contrast to Lincoln, Davis did not
institute martial law until he received permis-
sion from the Confederate Congress, even
though the Southern states were invaded and
Richmond was endangered. Then, he suspended
the writ of habeas corpus only on three specific
occasions: when General McClellan was close to
Richmond, during the Fredericksburg-
Chancellorsville threat, and when General Grant
was pushing through the Wilderness. Davis had
limited suspensions, applicable to specific
smaller areas than Lincoln’s 1861 directive.
Disloyal Southerners had almost unrestricted
freedom, including their newspapers, however
criticizing, however demoralizing. When the
Confederate Congress passed a law forbidding
the publication of unauthorized news of troop
movements in January 1861, the Southern press
bitterly protested and flagrantly ignored the
lawbu

In reference to free expression in the South,
Harvard historian David Donald wrote that on
the tombstone of the Confederacy should be
written “Died of Democracy.” Donald argues
that the real weakness of the Confederacy was
that Southerners stuck to their democratic,
individualistic rights, which affected the admin-
istration of the Southern army, and the manage-
ment of Southern civilian affairs. Subsequent
precedents, especially those of the twentieth
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century, have more likely followed Lincoln's
strong controls,*

Lincoln’s statements on the various suppres-
sions and arrests concerned the most sensational
abridgements of free expression. With such
startlingly unprecedented actions, Lincoln
presided over a great constitutional conflict. [t
was a Civil War, a revolution, according to
scholar Mark Neely, Jr. The constitutional
authority shifted from the states to the nation.
The Confederate states had fought against
centralized power and lost. Lincoln’s challenge
to this shift of gravity was not just from the
succession of the states, but also with free
expression. His problems with dissent and
opposition were part of an authentic threat to
the national existence. Up to that time, no
democratic nation had determined the permis-
sible limits of opposition and dissent even in
non-crisis times. For the most part, Lincoln and
his generals acted against those persons who did
something other than just criticize the war. Yet
even the President argued that punishment for
silence was permissible. He said, “The man who
stands by and says nothing, when the peril of his
government is discussed, can not be misunder-
stood. If not hindered, he is sure to help the
enemy. Much more, if he talks ambiguously,
talks for his country with ‘buts’ and ‘ifs’ and
Iands! ‘!!M

Lincoln’s legacy became a legacy of all-out
war censorship: battlefield access, stipulations of
accreditation and general suspension of civil
liberties. The Civil War had the most extreme
measures taken against free expression since the
country began. In 1866, in Ex parte Milligan, the
Supreme Court declared unconstitutional any
military trials of civilians where civil courts
were still able to function. At the same time, the
court did not question the suspension of the writ
of habeas corpus during war or the arrests of
civilians without charge. Yet, none of the war-
time presidents who followed Lincoln except
one—Woodrow Wilson—made general arbitrary
arrests: not William McKinley during the Span-
ish American War, not Franklin D. Roosevelt
during World War II, not Harry Truman in the
height of the Cold War with the Korean War, not
Lyndon Baines Johnson during the Vietnam War,
and not even Richard Nixon during the last
phases of the Southeast Asian conflict.*




Woodrow Wilson

Woodrow Wilson, a political scientist, had
urged an independent presidency in his book
Constitutional Government in the United
States. During a period of a strong Congress and
weak presidents, Wilson had written that only
one national officer should speak with a national
mandate. Wilson attempted to become that lone
voice in both words and actions during his
presidency. He initiated more legal suppression
than the country had ever witnessed.*

As early as 1915, Wilson asked for legislation
to suppress disloyal activity, The President
expelled the German military and naval attachés
as labor saboteurs. He said in his third annual
message to Congress that the grave menace to
American security was “uttered within our own
borders. There are citizens of the United States,
I blush to admit, born under other flags but
welcomed by our generous naturalization laws to
the full freedom and opportunity of America,
who have poured the poison of disloyalty into
the very arteries of our national life.”*’

Wilson's focus on a single national voice
was emphasized by his dissatisfaction with how
journalists chose what they thought to be
newsworthy for news. In fact, Wilson proposed a
national publicity bureau as early as 1914,
“which would handle the real facts, so far as the
government was aware of them, for all the
departments.... Since I came here I have won-
dered how it ever happened that the public got a
right impression regarding public affairs, particu-
larly foreign affairs.”*

Wilson pushed for a singular voice of “Ameri-
canism” as a major campaign theme and plat-
form plank on loyalty in 1916. Wilson's Attor-
ney General recommended legislation that
would curtail freedom of speech and press that
year but Congress adjourned without acting
upon the measures.”

In 1917, the President initiated a series of laws
and executive orders. In February, Congress
passed, at the Attorney General’s request, the
“Threats Against the President Act.” The law
would punish persons with up to five years’
imprisonment for any willful “threat to take the
lite of the President or inflict bodily harm on
him.” While 60 cases were prosecuted under
this act before June 1918, 35 resulted in convic-
tions for being actually threatening to the
president

Wilson 1ssued both a proclamation and two
executive orders to coincide with Congress’s
Declaration of War, April 6, 1917. This procla-

mation established regulations for the conduct
and control of enemy aliens to restrict their
movements and to punish their publication of
any attack upon the government, armed forces or
policies of the United States. Except for one
1921 case, all prosecutions were in 1917 and
1918. One conviction was when a man said, “1
wish Wilson was in hell and if I had the power, I
wauld put him there.” The judge used a broad
interpretation of the law when words constituted
a threat and asked how else would the President
be in hell unless he was dead.?

With an executive order to execute this
proclamation, the Justice Department arrested
6,300 people and interned 2,300 more as danger-
ous to the national security. The day after the
War Declaration, a confidential executive order
provided for an organized loyalty program
affecting every federal employee. Some 868
persons were affected and prevented from taking
government service examinations. This order
was later enacted as a provision of the 1918
Sedition Act in a revised form. As Wilson told
the nation on Flag Day, June 14, 1917, “Woe be
to the man or group of men that seeks to stand
in our way in this day of high resolution when
every principle we hold dearest is to be vindi-
cated and made secure for the salvation of the
nation.” 2

Seven days later, under his emergency powers,
Wilson created the Committee on Public Infor-
mation (CPI). This agency, the nation’s first
national censorship and propaganda institution,
mobilized the country’s artists, writers, advertis-
ers, journalists and professors to promote war
and national solidarity. As part of its duties, the
CPI published an official daily newspaper, the
Official Bulletin, to be what director George
Creel called a “national newspaper,” a singular
voice of the commander-in-chief about the war
and the civilian efforts. As large as 40 pages by
1918, the bulletin went to public officials and all
federal agencies, including the post offices and
military camps. The public could subscribe for
$5 a year ™

The committee not only released and con-
trolled the war news, but the agency particularly
focused on the commander-in-chief. In an
unprecedented manner, the CPI printed and
distributed the President’s speeches in both the
Bulletin and pamphlets. With their distribution
of Woodrow Wilson’s words, the CPI built what
later became known as the imperial presidency,
according to scholar Steven Vaughn. The CPI
legacy became propaganda, censorship and
presidential boosterism. Coinciding with the rise
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in American public relations, the CPI institu-
tionalized the executive branch information
mechanisms, During the New Deal era, FDR
would refine, widen and incorporate the public
information functions. When the United States
became involved in World War II, Franklin D.
Roosevelt refused George Creel's offer for service
and separated the propaganda and censorship
functions into two competing and overlapping
agencies, without the excesses of the CPL>*

As a major piece of World War I legislation,
Wilson asked for an Espionage Act. In his war
message, Wilson emphasized that because spies
were everywhere, even in government offices,
disloyalty should be punished immediately.
Wilson argued that censorship was “absolutely
necessary to the public safety.” On June 15,
1917, Congress passed Wilson’s Espionage Act.
Although the measure dealt primarily with
espionage problems, some parts were aimed
expressly at interference, dissent and opposition
to the war, In particular, it was made a crime to
convey willfully a false report with the intent to
interfere with the war effort, or to cause or
attempt to cause insubordination, disloyalty,
mutiny, or refusal of duty in the armed forces, or
willfully to obstruct the recruiting or enlistment
service of the United States. Similar to the 1864
draft law, the act and its 1918 Sedition Amend-
ment were aimed at even broader anti-draft
resistance. The offenses included any language
intended to incite resistance to the United States
or promote the cause of its enemies, or urging of
any curtailment of production of things neces-
sary to the prosecution of the war with intent to
hinder its prosecution, or to advocate, teach,
defend the words or acts supporting or favoring
the cause of any country at war with us, or
opposing the cause of the United States therein.*

Federal agents used the Espionage Act, in
particular, to prosecute some 2,000 cases and
convict at least 1,055 citizens. The agents even
went after such war critics as former congress-
man Victor Berger (Democrat from Wisconsin)
and former presidential candidate Eugene V.
Debs, the choice of 900,000 in 1912. Scholar
Harry N. Scheiber wrote that the Department of
Justice was not able to convict any bona fide
spies or saboteurs during the war. Broad-reaching
in its interpretation, the Espionage Act remains
on the books.*

The Post Office used not just the Espionage
Act but other acts to ban the mailing of anti-war
materials. In October, Congress passed a Trad-
ing-with-the Enemy Act, which enlarged the
censorship powers of the Postmaster General by
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requiring that the Post Office approve all literal
translations of the foreign language media news
and editorials before mailing. This regulation
almost killed the American foreign language
press, with an estimated 75 papers, mostly
German, stopped at one time or another. This
latter statute is still on the books today.*

Wilson’s Postmaster General Sidney Burleson
used both acts to declare as unmailable critical
opinion. Burleson went far beyond the intention
of the legislation when he denied the second
class privileges to hundreds of publications,
mostly the socialist press, such as the Masses,
and newspapers, such as the Milwaukee
Leader.®

Aware of Burleson's excesses, Wilson asked
the official to exercise the “utmost caution and
liberality in all of censorship.” Burleson ignored
the President’s request. Yet, rather than rescind
his cabinet member’s overall efforts, as Lincoln
had done with his zealous generals, Wilson
selectively tried to convince Burleson to reverse
a particular decision. For example, Wilson did
persuade Burleson to refrain from barring the
Nation again, as he had once done, and the
World Tomorrow, where Wilson's son-in-law
was part of the World's management. When in
October 1917, Wilson informed Burleson that he
did not approve of the suppression of the Mil-
waukee Leader, the Postmaster still denied the
Leader a second-class mailing permit until 1921.
Moreover, the Justice Department made sure
that courts convicted the prominent Socialist
editor, former U.S. Representative, Victor Berger,
under the Espionage Act. Although the Attorney
General’s office scanned anti-war William
Randolph Hearst’s newspapers for sedftion, and
even put him under surveillance and had a secret
federal agent in his home, the administration
openly ignored the powerful publisher’s criti-
cisms. The Hearst newspapers were alone
among the major press which vigorously de-
nounced the charges against the Socialist and
German-language newspapers.”

Wilson kept pushing for even more regula-
tions throughout the fall and into the war's
second year. The President asked for and got a
Sedition Amendment by May 1918. This law
sought to rid the country of “dangerous utter-
ances,” by making it a crime to write or publish
“any disloyal, profane, scurrilous or abusive
language about the form of government of the
United States or the Constitution, military or
naval forces, flag, or the uniform” or to use
language intended to bring these ideas and
institutions “into contempt, scom, contumely,




or disrepute.” The Postmaster General was
careful not to go after the Republican party, no
matter how much they used abusive language to
criticize the administration or the military
efforts. Rather, in their fear of the anti-war
speakers, Wilson and Burleson went after the
weaker, smaller and unpopular anti-war, radical
and pro-German minorities. Legal scholar
Zechariah Chafee, Jr. documented the damage
from the Espionage and Sedition Acts and
concluded that the prosecutors, judges and juries
went far beyond the words of acts, often because
of public pressure. The record was indeed grim:
the courts prosecuted some 2,000 people and
convicted some 900.5

The President initiated other legal measures
in 1918. Wilson signed the Sabotage Act to
protect the country from an imagined network of
saboteurs and spies. In Wilson's executive order
that fall, a Board of Censorship began examining
private letters and gathering information con-
cerning “the Bolsheviki, Industrial Workers of
the World, Socialists, and other organizations
whose aims are antagonistic to this govern-
ment.” The Alien Act, passed on October 16,
1918, reaffirmed a 1917 bill, passed over the
President’s veto, to protect the country from
anarchists and to require a literacy test. Yet in
this bill, which the President did sign, any alien
who was found to have been at the time of entry
or to have become thereafter a member of any
anarchist organization would be deported.®

Wilson censored the communications’ tech-
nology, too, with Executive Order 2604. Similar
to Lincoln’s fears during the Civil War, Wilson
was concerned that the telegraph, the cable and
radio with such instantaneous information could
be potentially dangerous. His actions also had
the precedents of the Spanish American war. The
Western Union Telegraph Company cooperated
in 1898 with military censors sent to Tampa,
Miami and Jacksonville. Wilson directed the
Navy Department to take over all American
wireless stations and the War Department to
censor information from Mexico. With such
efforts, the American government knew about
practically every individual and firm doing
business with the German people before April 6,
1917. After the war began, Wilson's executive
order placed all submarine cables under the
control of the Secretary of the Navy and all
telegraph and telephone lines leading outside the
country with the Secretary of War. The British
had severed the cables to Germany early in the
war. Wilson extended the cable censorship even
seven months after armistice, in spite of objec-

tions of American merchants and commercial
interests.®

The Navy Department also took over the
embryonic radio stations and issued the order
that "all sending and receiving radio stations not
operated by the government, with the exception
of stations that were needed for experimental
purposes, had been closed in order to efficiently
prosecute the present war.”®

Such censorship affected the newspapers’
incoming and outgoing international messages,
excerpts and quotations. According to James
Mock, as the censors became acquainted with
different foreign correspondents and their news-
papers’ attitudes, they selectively applied “cease
filing” orders for outgoing as well as incoming
messages such as those messages to the New
York correspondents of the Mexican papers, La
Defensa and de El Democrata, because of Ger-
man sympathies.®

World War I field censorship followed the
initiatives of the Civil War for accreditation and
approval of press dispatches. Within three weeks
after the declaration of war, the War College
organized a Military Intelligence Section, which
grew to 200 officers and 700 clerks by the end of
the war. Each military camp had an officer to
perform as censor. The military classified all
correspondents as either accredited or visiting.
The military rules demanded accuracy and
forbade revealing military movements or other
vital military information that might be valued
by the enemy, or injure military morale at home
or abroad, and embarrass the United States or her
allies. Unlike the military rules of the Civil War,
World War I rules required that all accredited
correspondents wear officers’ uniforms without
insignia and live with the military. Visiting
correspondents, not in uniform, toured the Army
with accompanying officers. Wilson did not care
about the details of field censorship and access
decisions, unlike Lincoln and later Franklin D.
Roosevelt.®

Even after the Armistice, the administration
extended suppression of civil liberties. A gigantic
“Red Scare” began a public panic, stimulated by
the Russian Revolution and the reaction to the
radical labor movement and Socialist party
efforts. Attorney General Mitchell Palmer led
the enforcement: agents tore down crimson flags
in New York City; they hustled groups of “Reds”
to Ellis Island for deportation; they raided and
wrecked offices of the Socialist daily, the New
York Call; and they encouraged legislative
initiatives to oust Socialists from state offices
and from universities and colleges. Many states
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passed criminal syndicalism laws. The 1920
election was a plea for a return to normalcy and
the country responded. Warren G. Harding
swept aside the Democrats and pardoned many
of those convicted by the Wilson administration,
including Eugene Debs. %

Wilson’s efforts had historical roots of a public
reaction, During the War of 1812, a person could
safely object to the war if he lived in the New
England states, which supported Great Britain.
Yet, the Baltimore Federalist editors and staffs
saw the mobs wreck their newspapers and
witnessed former Revolutionary War hero James
Lingan, then an anti-war editor, lose his life to
an oppressing mob. During the Mexican War and
the Civil War, citizens openly told of their
views, depending upon their geographical region.
Mobs attacked disloyal Civil War newspapers
and made threats, banishments and personal
outrages against numerous editors. In fact,
popular pressure had a great effect in keeping
anti-war material out of Union newspapers. The
community pressure became what Madison had
once warned, “This essential branch of liberty
[free press| is, perhaps, in more danger of being
interrupted by local tumults, or the silent awe of
a predominant party, than by any direct attacks
of power.” The World War I public reaction only
tollowed Madison’s historical warning. By 1917,
people not only sought pro-war opinion and
advocation even in the language itself, but
allowed Congress and the President to create an
enormous propaganda apparatus to nurture the
desired state of mind.%

World War I resulted in the greatest xenopho-
bic excesses that this country has ever experi-
enced. The President himself spread such fear in
a country in which the 1910 census had shown
that at least one of every three Americans was
either foreign born or had one parent born
abroad. Wilson launched a broad attack against
hyphenated Americans. He told Congress in his
third annual message in reference to disloyal
citizens, “Such creatures of passion, disloyalty,
and anarchy must be crushed out. . ., The hand
of our power should close over them at once.”®*

While the President and other leaders con-
demned vigilantism, none would admit their
own contribution to the flames of hysteria. The
general spirit of the American people was for
conformity: they eliminated German language
from the public school curriculum; they had
"assessors” coerce citizens and aliens alike to
meet Liberty Loan quotas; and they used vio-
lence against labor leaders and strikers in the
name of patriotism. The American Protective
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League volunteers, soldiers and sailors, and
Justice Department agents summarily arrested as
many as 20,000 men in the Southern District of
New York alone. The Justice Department agents
sacked the offices of the National Civil Liberties
Bureau, the predecessor of the ACLU. When
Wilson told the Attorney General of his disap-
proval of the American Protective League, the
cabinet member insisted that he needed such an
auxiliary force and the President yielded. When
local Councils of National Defense and mobs
condemned and attacked pacifists, German-
Americans, Socialists and others in a wave of
terror, Wilson waited to respond. Even when
some 500 citizens in Collinsville, Illinois,
decided that fellow townsman Robert Prager was
a German spy, dragged him into the street,
wrapped him in the flag and then murdered him
in April 1918, the President said nothing until
July 26.%

Wilson’s legacy became the ensuing 1919 Red
Scare. He made an abortive attempt to have
Congress pass a peacetime sedition act, because
of Bolshevism. The Attorney General testified
before a Congressional Committee that he had
been advised of the date of an impending revolu-
tion. Until the day before he left the White
House, Woodrow Wilson refused to surrender
wartime powers or to pardon those sentenced,
such as Eugene Debs. Even Congress turned
against the President and refused to pass his
peace proposals.”®

The courts found Wilson’s World War I legal
initiatives neither unconstitutional nor unus-
able. The era was not an ordinary time.
Wilson’s legal legacy left extreme executive
actions against free expression. When World
War Il came, Franklin Roosevelt and other
officials were determined not to repeat what
they considered were Wilson’s mistakes, Yet,
forty plus years later, the Reagan administration
used the Espionage Act even in peacetime in
1988.M

Despite the fact that during World War II the
nation was attacked and its own shores were
threatened by bombs and invasion and that the
war lasted two years longer than World War I,
there was only one Espionage Act prosecution.
Aside from the most virulent Fascist publica-
tions, the mails were not closed to the critics of
the war. The most tragic domestic blunder of
World War IT was the incarceration of Japanese
Americans, almost six months after the bombing
of Pearl Harbor.™

World War 11, albeit a more popular war, had
no hysteria, no mob violence, no pressure for




suppressing dissent, no secret political police, no
organizations for ferreting out other viewpoints,
no hostility toward those of German and Italian
heritage. Rather the loss of civil liberties con-
centrated on two specific areas. The governor of
Hawaii declared martial law and suspended the
writ of habeas corpus for everyone. Along the
continental Pacific coast, the public directed its
hostility to those of Japanese ancestry living in
California, Oregon and Washington. Roosevelt’s
Executive Order 9066 coupled with Congress’s
support resolution created an overwhelming
exception of serious repression. The administra-
tion confined almost 100,000 Americans of
Japanese ancestry in concentration camps. Not a
single Japanese American citizen or non-citizen
was convicted of any act of sabotage or espionage
during the course of the war.”

The American Civil Liberties Union 1943
“Review of the Year” of 41 states showed a
surprising amount of freedom of debate and
criticism of war measures, unlike World War L.
With an attack on Pearl Harbor, the country
became overwhelmingly united. In his ACLU
study, Robert E. Cushing explained that more
tolerance existed during World War II because
the American people had become more “civil
liberty conscious” and because of the various
court rulings from World War 1. Moreover, the
states wisely refrained from dealing with subver-
sion talk or publication since the centralized
federal court rulings about civil liberties prob-
lems. Lastly, and most important, Franklin D.
Roosevelt and his administration had not only a
different temperament and view toward free
expression, but also steadily declared that they
would not repeat the government excesses of the
previous world war.”

Conclusions

During a war, the president is commander-in-
chief, not just for the armed forces during war-
time, but also for the entire nation. The
president’s focus during war becomes different,
and less tolerant, As these two presidents illus-
trate, the president’s commander-in-chief role
means that he must define the war and peace
goals, attempt to garner support, use his previous
precedents, and keep factions down between key
national political figures. In his effort to win a
military conflict, the president becomes prima-
rily a military commander-in-chief, more auto-
cratic and authoritarian. The military by its
mere nature emphasizes group conformity,

obedience and discipline. All of these character-
istics are apposed to traditional libertarian
values of free expression which depend upon
individual judgment and challenge.

Even in a democracy, during war the indi-
vidual is not very important, as both the Civil
War and World War I demonstrate. Opposite to
democracy’s individual convictions, the military
emphasizes national patriotism and loyalty. Just
how much the public gives up individuality
depends upon how great the crisis is and how
clearly the president has defined the situation.
There must be public support for such extremes
as Lincoln’s suspension of the writ of habeas
corpus and Wilson's push for an Espionage Act
and a loyalty program. As a whole, during a war
crisis the First Amendment does not seem to
matter, especially initially. Thus, in general, the
country has been more than willing to support
initially those presidential infringements on free
expression.

In both the Lincoln and Wilson administra-
tions, the presidents exerted very different
commander-in-chief styles. As shown by these
two extreme examples, Lincoln agonized over
the infringements of free expression and even
rescinded his generals’ orders to punish well-
known individuals, such as Representative
Vallandigham and correspondent Thomas Knox,
and to stop the publication of the Chicago
Times. Lincoln said that he was embarrassed
about what was due to the military on one hand
and the press on the other. During this all-out
internal insurrection, Lincoln used a broad
interpretation of his constitutional emergency
powers and asked for caution, calmness and
forbearance from the military, who meted out
the Civil War punishments.

Woodrow Wilson’s civilian cabinet members,
the civilian courts, prosecutors and juries took
on a military, autocratic role and meted out the
wartime punishments, more extreme than those
of the Civil War. While Wilson also urged
caution and liberality, unlike Lincoln’s generals,
Wilson’s cabinet generally ignored the
president’s requests. Such administrative
actions set into motion the waves of xenophobic
reactions. Rather than suspend the writ of
habeas corpus and declare martial law, Wilson’s
administration worked with Congress to pass the
greatest legal infringements on free expression;
many of those laws are still on the books. As for
individual free expression, for a multitude of
diverse voices, Wilson himself had wanted in
every way possible a singular national voice even
before the war.
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For the most part, the country both in and out
of war does not speak in unison. While presi-
dents may want a single voice speaking for the
nation, that has not been the historical case, no
matter how stringent the military reactions and
legal requirements. Early in the country’s devel-
opment, Adams could not tolerate other voices,
anti-federalism views and criticism during the
quasi-war atmosphere of 1798, The public
reacted by electing Thomas Jefferson and sup-
porting the new President’s pardon of those
sentenced. During the War of 1812, James
Madison tolerated other voices, even as close as
Baltimore and as powerful as those New England
secessionists. He almost lost the war and the
confidence of the public as a leader. During the
Civil War, Abraham Lincoln breadly interpreted
and used the emergency powers of the Constitu-
tion to stop the insurrection near the capital,
regardless of the opinion of Congress or of the
courts. Even with the fragility of the union, an
enemy within, Lincoln used his authority as
commander-in-chief sparingly and in a more
tolerant manner than did Woodrow Wilson
almost sixty years later, Wilson exceeded Civil
War leaders in his almost unrestricted attempts
to control public expression down to commerce
and industry. Wilson not only had Lincoln’s
precedent of the constitutional functions of the
commander-in-chief, but also acts of Congress.”

A wartime president’s first goal is national
survival, national security. With a great crisis,
the commander-in-chief’s role overrides all
domestic considerations. Everything else be-
comes secondary, including free expression. One
strong voice makes but another weapon to an
outside enemy. If the president becomes too
heavy-handed in garnering that single voice and
if the public is not convinced of a crisis, he loses
public support. A quasi-war is not enough.
Adams went too strongly after his own internal
opposition and lost the next election. Wilson,
120 years later, pushed his wartime goals too far
and lost not only further legislation and approval
for his beloved League of Nations, but later his
party’s hold on the presidency. The Republican
party's successful 1920 presidential election win
was based upon a rejection of Wilson's policies.

Presidents use every possible means of com-
munication in their attempts to garner that
much-needed public support during a war, The
legal means as shown by Woodrow Wilson'’s
efforts were a stark contrast to Abraham
Lincoln’s measures. Some efforts were similar:
the 1864 Draft Law and the 1917 Espionage Act
both dealt with obstruction of recruiting; both
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wars had military field censors who tried to
contain publicity about military movements.
Prohibitions against such crucial wartime
information later became part of Justice Charles
Evans Hughes’ 1931 exceptions to the prohibi-
tion on prior restraint in the case of Near v.
Minnesota: obstruction to its recruiting service
or the publication of the sailing dates of trans-
ports or the number and location of troops. Yet,
Lincoln and Wilson had very different enforce-
ment policies. In the ensuing conflict between
the military wanting to tell as little as possible
and the press wanting to tell as much as pos-
sible, Lincoln, by paying closer attention to the
war details, was more willing to rescind the
suppression zeal of his generals than Wilson,
who saw the big picture and ignored the repres-
sive efforts of his cabinet.”

In all wars of the past 131 years, commanders-
in-chief have attempted to contain, control and
monopolize the most advanced communications
technology. Instantaneous information so vital
to military survival makes communication but
another crucial weapon. The telegraph and then
the cable cut the information lag of months
during the War of 1812 to minutes in 1861.
Before the telegraph, Andrew Jackson fought the
Battle of New Orleans after the peace treaty at
Ghent had been signed. With the new technol-
ogy, James Polk relied on the telegraph to tell
him what happened during the Mexican War, as
did Abraham Lincoln during the Civil War, as
did William McKinley during the Spanish
American Wars, and so did Woodrow Wilson
during World War L. For over seventy-five years,
the telegraph was the strategic communications
weapon. Only the news sent by telegraph came
under direct government scrutiny during the
Civil War. By the time of World War [, the
President with congressional authority took over
the telegraph, the cable and radio. When the
Japanese attacked Pearl Harbor, the Navy imme-
diately cut the United Press radio-telephone
message alert, At that very moment, radio too
went under voluntary codes of censorship.”

Without the public’s access to technological
speed and visual images, the executive branch
could more easily suppress war horrors and
blunders for long periods of time. Today's
technology makes war images and impressions
not only immediate but vivid, more believable.
Satellite broadcasts report within minutes live
global information from the scene in living color.
The communications mechanisms in the late
twentieth century are both quick and powerful:
satellite communications, television, fax, radio




and electronic systems. While the ultimate
military objective is to win, the ultimate infor-
mation question had been and will continue to
be: would the message contribute to or hinder
the war effort?

The goal remains the same: the president
wants to contain certain military and national
security information. The American mass media
want to report what is happening, even if the
news is negative. The president needs public
opinion to support the war. Military official
communiqueés usually exaggerate bravery,
fortitude, and determination, while limiting the
coverage of losses. The twentieth century
military secrets have not just concerned the
weapons and movements, but the civilian
casualties. The official communications of
World War 11, Korea and until Vietnam have
insinuated that American planes bombed only
military objectives, pinpointing with accuracy.
The public only learned after World War II that
one Allied Tokyo raid killed 140,000. After the
Gulf War, the public learned that the famous
“smart bombs” only made up 7 percent of the
explosives dropped and that 70 percent of the
bombs dropped in Iraq and Kuwait missed their
targets.”™

One subtle wartime control has been the
president’s mode of operating in secrecy. Like
all previous wartime presidents, Franklin D.
Roosevelt did not want journalists to give aid
and comfort to the enemy with vital informa-
tion. Roosevelt told the White House cotrespon-
dents that their war information would be
“determined by the higher officers — the Army
and Navy.” For wars in general, secrecy aids in
the practice of withholding gloomy news and
making good news sound better than it was. The
military gatekeepers will be more cautious than
not. The crucial question centers around what
indeed does breach national security, what does
indeed give aid and comfort to the enemy? 7

A second subtle aspect exists: deception. A
high value of truth has been part of the Ameri-
can presidential campaign myth, beginning with
George Washington, culminating with Jimmy
Carter’s campaign promise “not to lie,” and
continuing through the 1992 election campaign
on character questions. Just as one author
entitled his book, The First Casualty, the first
casualty when war comes is truth. In other
words, the president in general is more likely to
lie when there is a military crisis, During the
Civil War, the New York Times expressed the
change: “we cannot conceive of any state of
things which can justify the Government in

deliberately suppressing what it knows to be
true, and thus promulgating what it knows to be
false. . . .it seems to us unfair and unjust that, in
spite of all these efforts, the Government should
compel us, against our will, but without power
of resistance or redress, to publish falsehoods
instead of facts.”®

In the twentieth century, lying was but
another weapon, and not a secret one either.
Waodrow Wilson perfected the art of presidential
deception, even before he had a war. Wilson told
his advisor Colonel House that he thought lying
was justified in matters of public policy. House
described Wilson's lying as “grazing the truth”
and what correspondent Ames Brown called
“adroit fencing.” Charles Willis Thompson
wrote of Wilson’s refined technique, “I do not
mean that he lied, I mean that he took such
intellectual pleasure in stating a thing so as to
give an opposite impression to the fact, though
he kept strictly to the truth that one had to be
constantly on the alert to keep from being
misled.”?!

Each Vietnam War era president used decep-
tion as war policy. The lying began with John
Kennedy’s Vietnam soldiers being called “advis-
ers,” became institutionalized with the Gulf of
Tonkin resolution, an erroneous attack on
American ships, and continued with the escala-
tion of the war through the first six months of
1965. Then there were Lyndon Johnson's an-
nouncements about the troop strength and the
promise to limit 50,000 men to Vietnam and
Richard Nixon’s secret bombing of Cambodia
and efforts into Laos. Presidents during the
Vietnam War seemed overly optimistic about
troops wins and enemy losses. Former White
House aide Richard Goodwin said that the lies
were necessary to contain communism in South
Vietnam and then the President and his aides
began “to lie to each other. . .and finally they
lied to themselves.” Even when they knew
better, the mass media became carriers of the
deception. They “felt compelled to print and
broadcast official public reports simply because
they were official and public,” Goodwin wrote ®

The usually positive aspects of free expression
become especially detrimental for a wartime
president. During a crisis, popular decision-
making is too time-consuming to defer to
individual autonomy in decision making. An
immediate consensus becomes extremely urgent
when the president and the country are contend-
ing with an outside enemy. Survival of the
group is the nation’s priority. Individual expres-
sion and the potentiality of multiple viewpoints
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may actually hinder public support for the war
and affect the military morale. A multitude of
voices is harder for a president to tolerate when
he and his administration alone are attempting
to speak for a united nation against an outside
enemy.

At the same time, the consequences for a
democratic government are great. During the
ultimate national stress with war, the public has
less ability to check the most extreme abuses of
the president and the government. In order for
the public to exert any power at all, they must
have information. With the seemingly inevitable
wartime controls, there will be either less
credible information because the public as a
whole wants to win the war or in general fewer
national debates and divergent opinions because
the country faces an outside enemy. The Ameri-
can people lose a part of their democratic sover-
eignty without having pervasive popular delib-

eration over the national sacrifice for an all-out
war. Minority opinions about the war and
military actions are seen as harmful, as was
shown historically in this paper. Dissent may
appear to some to give aid to the enemy. Societal
intolerance emerges in full force. During stress-
ful times, the community itself may find diver-
gent voices repugnant and tyrannize a minority,
whose voices disagree with the nation’s war
policies. As was demonstrated recently during
the Persian Gulf War and historically with the
Lincoln and Wilson wars, when the president
pushes the country into war, the majority of the
public may cease to see that free expression is
something to care about, War, as Thomas
Emerson put it, puts the constitutional guaran-
tees of a free and open discussion to its most
severe test. ¥
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