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Introduction:
Injury Law

Mr. Glass took a sip of water and closed his eyes. “I’ve been retired for a
few years now, and this was over fifteen years ago. But there is a reason [ remember
it. I remember it because the case was so deeply sad. I remember it because we had
a run in just a few years ago.” He spoke slowly, as if reliving the experience.
Carmen, although only seven at the time of the accident, had already been in several
homes. Her medical history indicated that prior to the accident she already had a
moderate learning disability. This posed a challenge because “there were questions
as to which damages the accident caused and which already existed.”

“It happened at a park. She was climbing on the monkey-bars. She fell and
hit her head. When we finally found the original plans of the park where the jungle
gym was built, we walked to the spot where Carmen fell, and under there was
concrete. It wasn’t even sand, it was concrete.” Carmen hit her frontal lobe and
suffered severe brain damage. After her fall, she became increasingly aggressive,
defiant, impulsive, and her learning disabilities appeared exacerbated. The
evaluating neurologist felt that the damage was mostly related to the fall and was
permanent. Carmen was deeply affected behaviorally. As she got older, she became
“kind of wild” and “excessively disobedient.”

When the case was filed, the defense refused to settle. “They wouldn’t pay
us a penny, so we went to trial,” said Mr. Mr. Glass. “We won the case, but the

award was only two hundred thousand dollars. The lawyers took twenty-five



percent, which is the standard amount. Carmen got around one hundred forty
thousand.” Mr. Glass sighed, “the fact that she was a black foster child definitely
affected the award amount. A lot of people consider foster children damaged goods.
She had been in around seven foster homes. That said, she had been doing pretty
well in this one. Luckily for Carmen, the jury also looks at how cute the kid is. If
the kid is fat and ugly then they often won’t give as much. Carmen was a pretty,
thin, slight little girl.”

Mr. Glass would not hear from Carmen again for many years. When she
was twenty-two, Carmen came to Mr. Glass’s firm to petition access to her trust.
She was accompanied by two young men. They tried to “come into my office with
Carmen, but I had them sit in the waiting room.” That day, Carmen requested
permission to withdraw the entirety of her award. “I tried to talk to her and explain
that she shouldn’t do this! But she was out of it. She wasn’t listening. These two
guys were in the waiting room. They were in the waiting room like two dogs
salivating.” He paused again, “this case, this case was deeply sad. Chances are it
was for drugs, I don’t know where she is now. That was the last I heard of Carmen.”
He paused and then finished with a final thought. “I wonder, sometimes. I wonder
if it’s possible that Carmen’s fate was sealed at the moment of the verdict. Did she
ever have a chance?”

Can an incident predict a life outcome? Can it determine the value of a life?
How did Carmen’s black, foster, and gendered body affect the decisions around her
case? Monetary compensation in the case of injury is a familiar concept in the

United States. At the same time, calculating the value of life is completely foreign



to us. It is common knowledge that certain injuries are “worth” more than others;
some injuries yield enormous awards while others diminutive ones. Which lives
matter and which are worth more in the processes of law?

Cases involving injury to children highlight this problem powerfully. When
a child is wrongfully injured, it can be difficult to project their lost earning capacity
since there is no occupational record establishing potential. In the absence of this
data, lawyers and forensic economists will fight to determine how much that child
lost in future earning capacity due to the accident. They do so with tools and charts
that take into account age, race, sex, and parental educational attainment, amongst
other variables. In my thesis I will demonstrate how race and gender biases emerge
in such calculations. I call for an examination of this process that is largely
unquestioned despite consistent criticisms of tort law as a whole.

I am the second oldest of six children. My youngest two siblings are adopted
from Ethiopia. When I learned that if injured in an accident, my younger brothers,
Harry and Getachew, or my younger sisters, Miriam and Bezawit, would potentially
receive extremely different damage awards I was stunned. Growing up in identical
conditions, in the same household, with the same parents, within the same school
district, still, Getachew, a black male, and Bezawit, a black female, would be
considered literally worth less than my biologically related siblings. How could this
system be perpetuated within the justice system? How could this not be more hotly
contested?

My central purpose in this thesis is to analyze the process of valuing life

through the calculation of future lost income capacity within the institution of tort



law. Through interviews and engagement with economic journals and case law, I
examine how injury attorneys, defense attorneys, and forensic accountants, at the
level of their everyday working practice, come to produce a certain defensible
reality. Lives are valued disparately and such inequalities become reproduced and
justified cyclically. A focus on experts unpacks an institution ordinarily examined
at the institutional level.

Located between two realms of knowledge, the judicial/legal and the
statistical/data-driven, notions of value and morality come to interact at the site of
the injured body. Injury will be transmuted by numbers and in affect erased. Despite
this erasure, some type of contestation will occur about numbers and objectivity at
this site. Through an examination of the erasure of the material condition, we can
perhaps begin to consider how such erasures might be rendered visible. The
visibility of material conditions and the importance of the physical is critical in the
examination of a body of law that considers itself to be detached.

The focus of this work on children is primarily because children lack
occupational history and therefore are more obvious sites for the placement of
notions of value in determining their future potential." At the site of the child there
are fewer variables that can be inputted into calculations of future lost income
capacity, and therefore they become an impressive control group. In addition to this

methodological rationale, I chose to focus on children because they are more likely

' This common practice is described in Plaintiff Magazine: “When a child is injured so severely that
she will never be employed, there is an unquestionable loss of earning capacity. But how can it be
measured? This is where expert testimony is absolutely necessary. Lost earning capacity of an infant
or child can be determined from sociological and statistical data.”: Blumberg, John B. “Damages
for loss of earning capacity: What could have been.” Plaintiff Magazine. (2012)
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to be treated empathically than are adults. I hope that through a focus on children
this area of disquietingly absent activism will be made visible. In Frames of War,
Judith Butler discusses what it is that determines a life to be recognizable and
“grievable.” Butler writes that it is “only under conditions in which the loss would
matter does the value of the life appear. Thus, grievability is a presupposition for
the life that matters.”* Some lives lost are not considered a loss. In focusing on a
grievable population I attempt to avoid this apathy.
History of Tort Law

Before proceeding with the argument, it is first important to understand tort
law’s evolution as a legal category. Deciding upon the precise definition of a tort is
a difficult task because the category is so expansive. The term “tort” comes from
the Latin word for “twisted” and the French term for “wrong.” Simply speaking,
to commit a tort is to do a “wrong” to another person. Tort law assumes that both
as individuals and as society we all have interests that the law should protect.
Therefore, the wrong that qualifies as a tort is only the wrong that ultimately
infringes on the interests that law protects. This body of law covers a wide range of
situations ranging from a shopper injured in a store, a patient injured by a doctor,
or a farmer whose land has been trespassed upon. Most tort law is made on the state
level as opposed to the federal court, and are part of civil law as opposed to
criminal.* Describes as as a “a residual category of civil liability,” questions to be

decided in most of such cases is a question of ‘liable or not liable?” as opposed to

* Butler, Judith. Frames of War: When Is Life Grievable? London: Verso, 2009.
? Abraham, Kenneth. The Forms and Functions of Tort Law (2000)
4 .
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‘guilty or not guilty?”® Liability is important because in this trope, as opposed to
guilt or fault, we find economic calculations of value. The pursuit of liability evokes
the creation of value. The root of tort law lies embedded in the productivity of
individuals. Therefore, it values the person in terms of their earning capacity.

“An eye for an eye” is no longer the legal protocol in the case of injury.
Although models of compensation for injustice can be traced back for thousands of
years, tort law as an independent branch of law can be considered a relatively recent
phenomenon in the institutionalized legal realm.® The emergence of injury law has
often been attributed to the emergence of industrialization. The industrial
revolution not only increased the rate of workplace injury, but also drastically
increased the number of interactions between strangers in the workplace and
consumer sphere.’ The history of tort law has come to affect how it plays out in the
contemporary. With its rise deeply rooted in the industrial revolution, I take a
Marxist lens to argue that tort law is inextricably linked to notions of productivity

and labor value.®

3 Abraham, Kenneth. The Forms and Functions of Tort Law, Page 2 (2000)

%In fact, “torts was not considered a discrete branch of law until the late nineteenth century. The first
American treatise on torts appeared in 1859; was taught as a separate law school subject 1870; first
case book 1874.” White, Edward. Tort Law in America: An Intellectual History. New York: Oxford
University Press, 1980.

According to one scholar, until as late as 1900 it was not even clear if torts was “even a coherent
field of the law or an identifiable subject of separate study.”® Sugarman, Stephen D. "A Century of
Change in Personal Injury Law." California Law Review 88, no. 6 (2000)

7 Schafer, Hans-Bernd. “Tort Law: General.” University of Hamburg Institute of Law and
Economics. (1999): “Before the industrial revolution tort law was a rather unimportant field with
shying horses as an important cause of damages. With steam engines, modern traffic (locomotive,
motor vehicles) and hazardous products the number and severity of accidents rose dramatically.
This gave rise to the development of modern tort law, especially the negligence doctrine and the
slow expansion of strict liability for risks caused by very dangerous activities.”

¥ Marx, Karl (1867-1879) 1925-1926 Capital: A Critique of Political Economy. 3 vols.
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Tort law emerged as a legal category in the years between 1800 and 1870.°
During this age accidents were becoming the most economically and politically
salient source of tort cases. The birth of railroads and then motor vehicles resulted
in an age in the United States of a truly unprecedented number of accidental deaths
and injuries. The introduction of mass-marketed consumer products exacerbated
the emphasis on torts. This trend continued and increased after World War II when
during the post war affluence. Dominant American manufacturers were expanding
and needed a larger supply of workers to work in their factories. This inextricable
link between consumption and production shapes the contemporary tort law
industry, and thus expert’s approach to valuing life.

In the early 1980s there began a new movement in tort law that demanded
tort reform. Proponents of this movement argue that tort law was chronically
overemployed and resulted in excessive awards. Tort reform movements seek to
limit award amounts and reduce the number of injury claims. A key aspect of this
movement is the popularization of certain cases as examples of this compensation
culture. Most adults in the United States remember the McDonald’s hot coffee case,
in which an elderly woman sued after receiving third degree burns from a spilled
cup of McDonald’s drive through coffee.'” The jury awarded her 2.7 million dollars

in damages before the judge reduced the award to 480 thousand dollars.'' Despite

? Goldberg, John C. P., and Benjamin Charles Zipursky. The Oxford Introductions to U.S. Law.
Oxford: Oxford UP, 2010. Print. Page 14. There was an increase in the tendency for lawyers to place
“into a separate category legal obligations that accompany activities and occupations irrespective of
agreement.” This became the body of law now known as contract law, and paved the way for torts
to emerge as wrongs “involving the breach of obligations not to injure others, apart from obligations
determined by agreement.”

1(1) Halton, William. “Java Jive: Genealogy of a Juridical Icon”: Miami Law Review 56 120 (2011)

Ibid.



this reduction, the McDonald’s coffee case was employed as a “perfect example”
for the need to limit the trajectory of tort law cases.'”
Purpose of Tort Law

When asked what the purpose of injury law is, Mr. Martino, an injury
attorney at a prominent Boston law firm, answered with confidence. The goal, he
stated, “is definitely to make the person whole again.” He continued, “your goal as
an attorney is not to be a crusader. That said, the offshoot, or the insularly benefit
of tort law is that it makes the world way safer. These accidents are not happening
with the frequency that they once did.”

The purpose of injury law has been predominantly debated on two fronts.
Is it a market corrector? Or is it a means of compensatory justice? The market
corrector ideology, found in many economic and law texts, claims that tort law is
“a system of rules designed to maximize wealth so as to minimize the costs

9 13

associated with engaging in daily activities.” ° The history of tort law is the best

support for the market corrector perspective. Spurred extensively by the industrial

“Despite the common critique of injury law as frivolous or inappropriate, there are those who claim
that not enough suits are being filed. Laura Nader’s 2002 work, The Life of the Law, addresses this
new era in which the injured are portrayed as overzealous. This portrayal is used to make a case for
the curbing of eligibility for larger awards. Nader argues that, to the contrary, the “life and death of
the law” derives from the plaintiff. Restriction of tort eligibility would be an infringement on the
right for an individual to seek justice when wronged. In Nader’s discussion of the search for justice
as a fundamental part of the human trajectory, she claims that the direction of law is dependent on
who can and wants to make use of it. In contemporary tort law the predominant users of the law are
those in positions of power who “have increased manufacturers efforts to reduce the legal protection
afforded by trial by jury.” This perspective is echoed by Richard Abel who claims that in a lifetime
sixty percent of Americans will have an injury for which they could rightly sue, but ninety percent
of the injured will not pursue a lawsuit. This evidence is introduced to counter the notion that we
exist within a “compensation culture” where people turn to lawsuits constantly. Like Nader then,
Abel argues for a more expansive use of tort law.

% Barnes, David and Lynn A. Stout, “The Economic Analysis of Tort Law” page 27 (1992);
Chamallas, Martha, and Jennifer B. Wriggins. The Measure of Injury: Race, Gender, and Tort Law.
New York, NY: New York University Press, page 192. 2010.
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revolution, tort law has been shaped by the desire to correct the market and limit
dangerous behaviors by employers as a general goal of liability law.'* Emerging
during the industrial revolution, a time of the increasingly dangerous workplace in
which workers were unfamiliar with their colleagues and bosses, tort law became a
way to correct a dangerous market. Therefore, the function of tort liability is to
promote optimal deterrence of excessively risky activity.'

On the other hand, the much more rights and individual based compensatory
justice perspective claims that tort law serves to correct harm done by restoring the
injured person to their pre-injured condition.'® In fact, the first American treatise
on tort law described it in such terms: “The liability to make reparation for an injury
is said to rest upon an original moral duty, enjoined upon every person, so to
conduct himself or exercise his own rights as not to injure another.”'” Jules
Coleman, an advocate for this perspective concludes that tort law is “essentially an

institutional manifestation of a principle of corrective justice” after an extensive

' This view has also been referred to as the the “economic” view, the “optimal deterrence” function,
and the “instrumental” function. Sheinman, Hanoch. “Tort Law and Corrective Justice”. Law and
Philosophy (2003); Balkin, J. M., William M. Landes, and Richard A. Posner. "Too Good to Be
True: The Positive Economic Theory of Law." Columbia Law Review 87, no. 7 (1987): 1447; John
C. P. Goldberg and Benjamin C. Zipursky, "The Moral of MacPherson", University of Pennsylvania
Law Review. 146 (1998), pp. 1733- 1847.

15 Abraham, Kenneth S. The Forms and Functions of Tort Law. New York, NY: Foundation Press,
2007. P. 18

Roger Traynor, often viewed as a father of tort law, aligns with the market corrector perspective.
Traynor writes, “those who suffer injury from defective products are unprepared to meet its
consequences. It is to the public interest to discourage the marketing of products having defects that
are a menace to the public.” For the instrumentalist then, tort law is (or should be) predominantly
concerned with the effect that the liability or consequence will have on others, outside of the
particular actors in the lawsuit; Traynor, J. writing on Escola v. Coca-Cola Bottling Co of Fresno.
(150 P 2d 436.) 1994.

’% Ibid. This perspective is also discussed as the “corrective justice” perspective, the “rights based”
perspective, and the “make-whole-again” perspective.

17 Geistfeld, Mark, Compensation as a Tort Norm. NYU School of Law, Public Law Research
Journal No. 13-54 (2013). NYU School of Law, Public Law Research Paper No. 13-54; Coleman,
Jules L., "The Economic Structure of Tort Law" Faculty Scholarship Series. Paper 4196. (1988).
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analysis of tension between the goals of “justice and economic efficiency” in the
“allocation of risk.” This means that tort law corrects and at its core seeks to repair
wrongful losses. Here we find the central concepts of tort law as being, “harm,
cause, repair, and fault.” He argues that tort law “seeks to secure justice between
parties by imposing the duty to compensate victims’ wrongful losses on the
injurers” as opposed to enhancing market transactions.'®

The corrective justice perspective is complicated when we consider that the
core of this argument rests on the notion that the “individual injurer directly
compensates an individual victim, with the injurer’s own money.”'” Today, the
connection between the injurer and victim has become less direct. No longer does
the injurer pay the victim directly. Instead, the injurer will be paid by the injurer’s
liability insurance, or in the case of injury by a corporation, the cost of
compensating the victim may fall onto customers, employees, or shareholders.*

Through a study of the literature and interviews with experts it becomes
clear that this debate ultimately obscures the reality of the exceedingly
interconnected nature of the compensatory and market models. The debate results
in the more nuanced and disparate differences in tort law settlements being rendered
both invisible and irrelevant. The agents, interests, and bodies involved in cases of
injury law reflect that tort adjudication has other essential elements. In this
dichotomy the differences in calculation of lives are muted and thus equalized. If

we are to agree that the purpose of injury law is predominantly a market corrector,

'8 Coleman, Jules L. "Risks and Wrongs" Faculty Scholarship Series. Paper 4191. (1992).

! Abraham, Kenneth. The Forms and Functions of Tort Law (2000) P 17.

20 Harrington, Scott, and Robert E. Litan. “Causes of the Liability Insurance Crisis”. American
Association for the Advancement of Science: 737-41.( 1988)
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why then would the characteristics of the injured be relevant? After all, if the
purpose is to dissuade the market from producing faulty products or behaving
negligently, does valuing some lives as worth less than others serve as a relevant
means of obtaining this end result? Conversely, if we are to believe that this is a
means of compensatory justice, intended to restore an injured individual to their
pre-accident potential, does it achieve this goal? Moral and economic reasoning
intertwine in the production of value and produce biases of race and gender.
Argument

I approach the study of tort law as a form of power to govern and value
bodies.”' There has been much work done on this in the field of legal anthropology,
particularly in the study of empire and colonial state.** I focus on the United States
to make similar claims on the relationship of law to power. If law is a form of
power, then it is only logical that questions are raised regarding activism and
democracy. In fact, Sally Falk Moore writes that the concern of modern day legal
anthropology involves an increasingly wide vision of the “political milieu in which
law is imbricated.” She argues that this is a commentary on the possibility of

realizing democracy made through field work. I follow her approach to the study

! Bentham, Jeremy, J. H. Burns, and H. L. A. Hart. 4 Fragment on Government. Cambridge:
Cambridge University Press, 1988; Benjamin, Walter. Critique of Violence. In Reflections: Essays,
Aphorisms, Autobiographical Writings. New York: Schocken Books (1978); Agamben, Giorgio.
Homo Sacer: Sovereign Power and Bare Life. Stanford: Stanford University Press. pp.15-29. (1998)
** Chatterjee, Partha. The Nation and Its Fragments: Colonial and Postcolonial Histories. Princeton,
N1J: Princeton University Press, 1993; Deutsch, Jan-Georg, Peter Probst, and Heike Schmidt. African
Modernities: Entangled Meanings in Current Debate. Oxford: James Currey, 2002; See: Comaroff,
J. Governmentality, Materiality, Legality, Modernity On The Colonial State in Africa; Engle Merry,
Sally. Law and Colonialism. Law & Society Review, Vol 25. No. 4 (1991)

» Moore, Sally Falk. "Certainties Undone: Fifty Turbulent Years of Legal Anthropology, 1949-
1999." Journal of the Royal Anthropological Institute 7, no. 1 (2001): 95-116.
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of the law to ask questions about the state of freedom and the ideal of liberal
democracy.*

The ethnographic study of informal legal processes in the United States has
been conducted in order to make a commentary on culture and the law.” I take note
of this approach, but argue that the same processes can be observed in the study of
the formal judicial process and institutions. Particularly, I call attention to the study
of tort law, an understudied arena of law that is rarely addressed by
anthropologists.*® In the study of tort law one must examine the actors that operate
within the institution. These actors embody certain notions of expertise that become
critical in shaping and reproducing forms of knowledge.

Expertise, according to Summerson, is something people do rather than
something people have or hold.”” For the purposes of this thesis, I use Dominic
Boyer’s definition of the expert as “an actor who has developed skills in, semiotic-
epistemic competence for, and attentional concern with, some sphere of practical

9928

activity.””" Practices of expertise allow the routine organization of boundaries of

knowledge, which allows for the constructions of professions and disciplines.”

** Ibid.

2> Abel, Richard L. The Politics of Informal Justice. New York: Academic Press, 1982; Conley,
John M., and William M. O'Barr. Rules versus Relationships: The Ethnography of Legal Discourse.
Chicago: University of Chicago Press, 1990; Greenhouse, Carol J. Praying for Justice: Faith, Order,
and Community in an American Town. Ithaca: Cornell University Press, 1986; Merry, Sally
Engle. Getting Justice and Getting Even: Legal Consciousness among Working-class Americans.
Chicago: University of Chicago Press, 1990.

%% Nader, Laura. The Life of the Law: Anthropological Projects. Berkeley: University of California
Press, 2002; Jain, Sarah S. Lochlann. Injury: The Politics of Product Design and Safety Law in the
United States. Princeton, NJ: Princeton University Press, 2006.

*7 Carr, E. Summerson. "Enactments of Expertise." Annual Review of Anthropology39, no. 1 (2010):
17-32.

*¥ Boyer, Dominic. "Thinking through the Anthropology of Experts." Anthropology in Action no. 2
(2008): 38-46.

¥ Summerson: 2010; Abbott AD. “Boundaries of Social Work and The Social Work of Boundaries.”
Soc. Serv. Rev. 69:545-62 (1995); Brenneis, Donald. "Discourse and Discipline at the National

12



Anthropological interest in contemporary knowledge practices and expertise has
evolved to address a diversity of fields, including finance™, international law’',
technology,” accounting/audit,”” gender,”* journalism,”> and of course,
international development.®® I focus on expertise in the legal realm, but because of
the nature of forensic accounting this study extends to a study of knowledge
production in accounting and statistics.

Annelise Riles provides a technical and instrumental analysis of expertise
that is particularly useful in evaluating this aspect of tort law. She encourages the
framework of governance as “mediated through the technical legal knowledge.”
She argues that expert sees himself as a “modest but expertly devoted
technician.”’ I contest this characterization through identification of the anxious
way that the forensic accountant refers to himself as “not just a hired gun”

indicating that he may want to be seen as this “modest but expertly devoted

Research Council: A Bureaucratic Bildungsroman." Cultural Anthropology 9, no. 1 (1994): 23-36;
Gal S, Irvine JT. The boundaries of languages and disciplines: how ideologies construct difference.
Soc. Res. 62:967-1001(1995)
%% Riles, Annelise. Collateral Knowledge: Legal Reasoning in the Global Financial Markets.
Chicago: University of Chicago Press, 2011. Page 64; Ho, Karen. Liquidated: An Ethnography of
Wall Street. Durham: Duke University Press, 2009; Maurer, Bill. Mutual Life, Limited: Islamic
Banking, Alternative Currencies, Lateral Reason. Princeton, NJ: Princeton University Press, 2005.
*! Riles, Annelise. 2006. “Anthropology, Human Rights, and Legal Knowledge: Culture in the Iron
Cage”. American Anthropologist 108
2 Riles, Annelise. "Real Time: Unwinding Technocratic and  Anthropological
Knowledge." American Ethnologist 31, no. 3 (2004): 392-405; Zaloom, Caitlin. Out of the Pits:
Traders and Technology from Chicago to London. Chicago: University of Chicago Press, 2006.
33 Strathern, Marilyn. Audit Cultures: Anthropological Studies in Accountability, Ethics, and the
Academy. London: Routledge, 2000; Power, Michael. The Audit Society: Rituals of Verification.
** Frank, Francine, Kira Hall, and Mary Bucholtz. "Gender Articulated: Language and the Socially
Constructed Self." Language 73, no. 4 (1997)

Boyer, Dominic. 2010. “Digital Expertise in  Online Journalism (and
Anthropology)”.Anthropological Quarterly 83 (1).
%% Ferguson, James. Global Shadows: Africa in the Neoliberal World Order. Durham: Duke
University Press, 2006; Ferguson, James, and Akhil Gupta. "Spatializing States: Toward an
Ethnography of Neoliberal Governmentality." Anthropologies of Modernity: 105-31.
7 Riles, Annelise. Collateral Knowledge: Legal Reasoning in the Global Financial Markets.
Chicago: University of Chicago Press, 2011. Page 64.
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technician” but may perceive himself differently. Further, Riles discusses the
“purported political neutrality” of law as deeply entrenched. The purported political
neutrality of the law may serve the function of rendering invisible an area that is far
from politically neutral, minimizing instances of activism. Morality and the
economic narrative comes to affect the purported neutrality. Within my own work,
experts discuss this neutrality in respect to objectivity.

The term objectivity, commonly associated with impartiality, neutrality,
and independence, in this case is predicated on good science. The appeal of
objectivity is that it is free from subjectivity, personal agenda, biases, or gratuitous
speculation. In this study objectivity has a sense of anxiety surrounding it. The
experts hope to portray that they are free from bias, and are not “hired guns.” They
constantly refer to their occupational balance in that although they may work
predominantly for one side, they do on occasion work on the other. I proceed by
using Porter’s definition of objectivity as the opposite of subjectivity as opposed to
providing a hard definition of the term.”®

The number’s ability to negate the need for physical interaction with the
injured is a powerful one. The authoritative use of numbers in the calculation of
future lost income capacity and the valuation of life is central to this examination.
In The Condemnation of Blackness Muhammad begins with the question “By what
means did black and white social scientists, social reformers, journalists, antiracist

activists, law enforcement officials, and politicians construct, contest, and

* Porter, Theodore. “Objectivity as Standardization: The Rhetoric of Impersonality in

Measurement, Statistics, and Cost-Benefit Analysis” in Rethinking Objectivity. Durham: Duke
University Press, 1994.

14



corroborate their claims regarding black criminality?”

In this initial question,
there is the implicit assumption that there has been a construction of statistics about
black criminality. Experts, Muhammad implicitly suggests, play a role in shaping
the accepted. Muhammad writes that experts did not identify as racists, but rather,

stated that the “numbers speak for themselves.”*’

I argue that this approach to
criminal law statistics needs to be taken in analyzing civil law, particularly in the
calculation of future lost income capacity.

The belief that numbers can “speak for themselves” and successfully predict
what would have been the future of the injured person is central to this critique. In
fact, Mary Poovey argues that the “modern fact” is derived from numbers; they
have a powerful role in governing and valuing bodies.*' In Ian Hacking’s The
Taming of Chance he argues that in the 20™ century, society began to become
statistical. A new governing law came into existence, “analogous to the laws of

nature, but pertaining to people.”**

This new governing law, according to Hacking,
is probability. Central to probability is the logic that there is normalcy and then

deviations from normalcy. Suddenly, chance, which was before “the superstition of

. . 43
the vulgar” was central to social sciences.

3 Muhammad, Khalil Gibran. The Condemnation of Blackness: Race, Crime, and the Making of
Modern Urban America. Cambridge, MA: Harvard University Press, 2010.
40 11

Ibid. p 8
*'Merry, Sally Engle. "Measuring the World: Indicators, Human Rights, and Global Governance."
Current Anthropology 52, no. S3 (2011); Hacking, Ian. The Taming of Chance. Cambridge:

Cambridge University Press, 1990.; Poovey, Mary. 1998. 4 History of the Modern Fact: Problems
of Knowledge In The Sciences Of Wealth And Society. Chicago: University of Chicago Press; Porter,
Theodore M. 1995. Trust in Numbers: The Pursuit of Objectivity In Science And Public Life.
Princeton, NJ: Princeton University Press

*2 Hacking, Ian. The Taming of Chance. Cambridge: Cambridge University Press, 1990.

* Ibid: Expansion of enumeration through example of census: “The first American census asked
four questions of each household... The tenth decennial census posed 13,010 questions... addressed
to people, firms, farms, hospitals, churches and so forth. This 3,000-fold increase is striking, but
vastly understates the rate of growth of printed numbers.”
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In the form of data presented by experts, numbers and statistics become
objective and inarguable truths. Surely, we understand that there must be a level of
interpretation going on, but this interpretive element is elusive and muted. Sally
Engle Merry uses the term “indicators” to describe “quantifiable ways of assessing
and comparing characteristics among groups, organizations, or nations.”**
Indicators depend on the construction of categories of measurement such as
“ethnicity, gender, income, and more elaborated concepts such as national income.”
There is a power in indicators that produces and reproduces ideas about certain
lives.

In calculating future lost income capacity, injury law engages in the practice
of monetizing and placing value on the life of the injured individual. Productivity
is the most apparent of such values, in that the calculation of future lost income
capacity is indivisible from the question of worklife and productivity in the
workforce. Further, the liability model itself sets up and economic model which
attaches value to productivity. In my ethnographic research, this type of value
system is apparent in all portions of the lawsuit procedure. We can see the process
of commensuration, in which “different regimes of value, brought up against one
another... became the subject of both conflict and complex mediation.”* It

becomes evident that through case law, settlement process, and the trial,

productivity becomes equated with the value of the injury.*

* Merry, Sally Engle. "Measuring the World: Indicators, Human Rights, and Global Governance."
Current Anthropology 52, no. S3 (2011).

45 Comaroff, Jean, and John L. Comaroff. "Beasts, Banknotes and the Colour of Money in Colonial
South Africa." ARD Archaeological Dialogues 12, no. 02 (2005): 107.

* Marx, Karl (1867-1879) 1925-1926 Capital: A Critique of Political Economy. 3 vols.
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In addition to productivity, there is a devaluation of marked bodies (where
“marked bodies” means bodies that deviate from the norm of ‘white-male’). In an
examination of the quantitative data available on disparate award amounts as
determined by the jury, the most striking feature of this data base is its lack of
substantial work. Although there has been some research done that demonstrates
the biases in award amounts based on certain physical markers, there is not
enough.”’” Criminal law has been extensively studied and this study has produced
compelling evidence that physical characteristics of a defendant often influences
the jury to recommend harsher sentences. I argue that this analytical approach needs
to be taken to evaluate civil law as well. It would be reasonable to suppose that if
this type of devaluation of life appears in criminal cases, it may also pervade the
civil realm.
skskosk

My chapters are organized according to the process of the law. In the first
chapter, we are introduced to the experts that participate in the institution. The
second chapter deals with the power of numbers and calculation in determining
future lost income capacity. This procedure is most common in the settlement
process. If a case does not settle it will go to court. The final chapter deals with the
systems of value that present themselves in the arena of the courtroom.

In the first chapter we are introduced to a variety of experts. Chapter I

examines how injury attorneys, defense attorneys, and forensic accountants assert

*'Chamallas, Martha. "The Architecture of Bias: Deep Structures in Tort Law." University of
Pennsylvania Law Review 146, no. 2 (1998): 463. The calculation by Martha Chamallas on tort
judgments and settlements showed that in the aggregate, male plaintiffs received awards that were
twenty-seven percent higher than those of female plaintiffs.
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a moral and neutral stake by wearing various “masks of neutrality”” which I identify
as moral, the reasonable, and the dissociative masks. To understand the knowledge
that the expert produces it is critical to understand how it is that the expert perceives
himself. There is a common preoccupation with public perception, payment
schedules, and objectivity. This self-perception is productive of a certain type of
imagination. The expert engages in a practice of constructing his own identity and
then subsequently constructing the identity of the injured. Particularly through the
forensic accountants who are most committed to the idea that knowledge is
impartial, we can see the tension between morality and knowledge come forward.
Chapter II is predominantly concerned with the settlement process. During
settlement calculations and numbers are introduced to calculate the future lost
income capacity of an injured individual. In determining future lost earning
capacity worklife expectancy and average national wage are calculated taking into
account race and gender, amongst other variables. The use of such variables result
in disparate damage awards whereby some lives are worth less than others. This
chapter deals with the power of numbers as an inarguable force and to transmute
an individual’s physical injury to an affectless calculation. The notion of objectivity
is central to this discussion. Objectivity appears to be the ultimate goal for the
experts, and particularly for the forensic accountants. Rivaling notions of what
constitutes objective study are important to the understanding of the nature of the
institution as reproductive of certain types of value schemas. I argue that objectivity

acts as a condition of the reproduction of social and racial hierarchies.
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Chapter III moves from the settlement process to the arena of the trial.
Under ten percent of tort law cases make it to trial and in such instances the
calculations of future lost income capacity are present but much less relevant to the
jury decision. This chapter looks at the different values that come to affect the
distribution of damages. Values such as productivity, “picket-fence” values, and
marked-body values come to influence a jury. Through an examination of the 9/11
Victim’s Compensation Fund in which the Special Master of the fund was
successfully petitioned to void the use of race and gender in calculating award
damages we can examine this site of the depreciation of marked values while
simultaneously raising questions about [the lack of] activism.
Fieldwork

As a senior at Harvard University bound for law school in the fall, I decided
to pursue a thesis that focused on the legal process while addressing an issue of
great personal concern. This legal interest proved to be an excellent channel of
access. I reached out to forty-five firms in total. I received affirmative responses
from thirteen of fifteen injury attorneys, eight of fifteen defense attorneys, and eight
of fifteen forensic accountants. It is interesting to note that about 87% of the injury
attorneys agreed to participate as compared to about 53% of defense attorneys.
Although this is a moderately small sample size, it could be attributed to a number
of factors. The injury attorneys, through out the interview process often
demonstrated that they were extremely eager to change their narrative. They
impressed upon me that they were not “ambulance chasers” but rather public

servants, serving the injured on a contingency fee. Defense attorneys on the other
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hand seemed comfortable with their reputations, explaining how they protect
companies and individuals from such a “ridiculously litigious population.” This
difference in response rate could also be attributed to their professional experiences.
The defense attorney, all too familiar with being on the defensive side of the
lawsuit, may be warier of situations of potential liability.

Because of my position as a student without the resources to travel around
the United States to conduct interviews, I predominantly focused on the Boston
area. At first concerned that this approach would yield only a handful of firms to
choose from, this concern quickly proved unwarranted when the first Google search
yielded over one hundred personal injury firms, sixty defense firms, and thirty
forensic accounting firms in the Boston area. I randomly selected fifteen of each
and emailed their Human Resources department. If I did not receive a response
within a week I would call the front desk. Therefore, I only was in control of law
firm selection, and not selection of specific informants. I would then be directed to
a specific attorney or accountant to ask if they wished to participate. This is relevant
because all of the informants I was referred to were white males. It was not that I
reached out to only male informants, or that only male informants responded, but
that I was directed to an entirely male population.

I performed most of my interviews at the office of the informant. A few
times we ventured out of the office or conference room to a nearby coffee shop. I
took extensive notes on the conversations by hand. The interviews were at first

unstructured; I had a few questions to ask but for the most part I allowed the
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informant to speak freely. Once I noticed that a few topics were appearing
unprompted in the early interviews I began to incorporate them into my questions.

In addition to conducting interviews I did research into past court cases.
Because civil cases are public record there existed a wealth of resources to be
accessed. In order to identify such cases I used the LexisNexis Legal Research
portal. This search tool allows the researcher to put specific key words into the
search bar in order to yield relevant results. I searched combinations of terms such
as “injury law, minor, child, race, gender, future lost income capacity.” After
reading through a variety of cases I chose those that were the richest in detail and

most transparent in logic.
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Chapter I
The Masks of Neutrality

"Human behavior flows from three main sources. desire, emotion, and
knowledge."
—Plato

My informant looked uncomfortable. He adjusted his shiny blue tie with a
single index finger by absently loosening the knot away from his throat. Mr.
Anderson is a middle aged forensic accountant who works predominately on the
side of the defense. Still, on occasion, he works on the side of the plaintiff so as not
to be construed in the legal realm as “just a hired gun.”

I repeated my question. “How is gender taken into account when
determining future lost income?”’

He cleared his throat for a second time. [ was sharply aware that gender was
sitting tightly and uncomfortably between us at the long conference room table.
“I'm a democrat,” he prefaced, raising his eyebrows. “I’ve gone to national
conventions. [ have seven sisters. [ have a bias, in terms of my feeling about women.
My father always said that women can do more than men can. He always said that
women, you ladies, are more competent. My seven sisters really show that.” He
paused, satisfied by this extensive disclaimer. “That said, women absolutely make
less on the dollar. This is an indisputable truth. So, logically, that should be
reflected in the settlement, in the future lost earning capacity estimate. That’s just

how it is, so that’s what I need to use. Right?”
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The day before I had interviewed a forensic accountant who works
predominantly for the plaintiff side in injury cases. When asked about gender in
calculating future lost income capacity, he answered with authority. “I looked into
that gender payment disparity that everyone is always going on about.” He stated,
before continuing.

If you take the income of every woman and every man, these statistics don’t

take into account full time or part time work. It’s an ‘apples to oranges’

comparison... You take two people, a man and a woman, and compare their
salaries in the same industry. A male and a female firefighter? It’s the same.

That argument, that woman should receive a smaller settlement because

they make less on the dollar? It’s bullshit. I’'m sorry to say, it’s bullshit.

The two forensic accountants, while both relying on statistics and
purportedly neutral and objective data, reveal competing evaluations of a woman’s
worth. The conversations with forensic accountants highlight the tensions between
impartiality, objective expertise, and advocacy that arise in an adversarial system
of justice. One the one hand the law depicts itself as neutral, attempting to generate
truths on which to articulate claims, but on the other the adversarial system of
advocacy puts this objective truth into question. This objectivity is problematized
by the concept of the “hired gun.” For the forensic accountant, being perceived as
a “hired gun” ties to their neutrality. For the lawyer, hired explicitly as an advocate
it is more difficult to maintain a moral position, yet they nonetheless see themselves
as producing truths. Factuality, reason, and morality all work triangularly to solidify
one another. They are related with each other through articulation, with each
predicated on the other.

Most literature on the injury law focuses on the expert’s monetary

evaluation as a single data point. There has not been much research on the actors,
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activities, and processes that ultimately produce the decisive award amount.
Perhaps, this is because the interest has largely been confined to the “win/lose”
binary of injury lawsuits. A study of the expert, I suggest, sheds light on how the
uncomfortable process of valuing future income capacity comes to be
institutionalized and perpetuated.

Within this chapter, I argue than in evaluating the experts who participate
in the shaping of the decision, we can identify the moments of dissociation and
rationalization in the disparate valuing of bodies. Here, I interview lawyers and
forensic accountants. Conversations do not focus exclusively on the practice of
determining future lost income capacity, but rather on how the expert views himself
in regards to the work that he does and the environment in which he works. Payment
schedule, industry reputation, and the ambivalent nature of expertise for hire come
up consistently throughout the conversations.

Dominic Boyer proposes that to examine the expert we must look at him
beyond the merely professional and epistemological realm. My work aligns with
Boyer’s definition of the expert as “as an actor who has developed skills in,
semiotic-epistemic competence for, and attentional concern with, some sphere of
practical activity”.*® In addition, Boyer recommends a movement away from the
common perception of experts as rationalists. Instead, he writes that experts should
not be treated “solely as rational(ist) creatures of expertise but rather as ... human-

2949

subjects.”” Whilst acknowledging this, I take a slightly different angle, that is to

* Boyer, Dominic. "Thinking through the Anthropology of Experts." Anthropology in Action 15,
no. 2 (2008): 38-46.
* Ibid.
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say I examine the various masks that the expert wears in order to affect a perceived
neutrality, but this mask is constantly slipping. By mask, I mean stances that the
expert assumes to both justify and reinforce his position, as well as to maintain his
moral stake.

Annelise Riles writes that this “self-conscious image of legal technique is
that it is neutral and agnostic as to its purposes and applications.”® The hiring of
impartial experts embodies this assumption of the purportedly politically neutral;
He is basically a technician, performing an uncharged procedure. She continues, “It
is only a tool, nothing more, and can be used by anyone anywhere for any purpose.”
This attempt to disengage technique from politics is central to my argument. The
attorneys and accountants do not want to be seen as advocates or rhetoricians, but
rather as making truth claims rooted in the law.

Governance, however, is “mediated through the technical legal
knowledge.”" This idea of the technical character of the law is broken down into
“certain categories of experts-especially scholars, bureaucrats and practitioners
who treat the law as a kind of tool or machine and who see themselves as modest
but expertly devoted technicians.” They create “a problem-solving paradigm... an
orientation toward defining concrete, practical problems and toward crafting
solutions.” Law, for Riles, can be employed as a form of reasoning and

L 552
argumentation.”

*% Riles, Annelise. Collateral Knowledge: Legal Reasoning in the Global Financial Markets.
Chicago: University of Chicago Press, 2011, 67.
511y

Ibid.
>? Riles, Annelise. Collateral Knowledge: Legal Reasoning in the Global Financial Markets.
Chicago: University of Chicago Press, 2011
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If one is a rhetorician or a “hired gun” then they are morally compromised.
An examination of the experts who work in the realm of tort law evidences that
there are consequences to perceived neutrality. As one attorney explained, “the
profile of any expert is someone who may have been both sides, lets say an
economist, who has worked with defense and for plaintiffs.” This is important, he
continued, so that it is clear that when the expert testifies, “he’s done both sides. It
won’t just appear that he is just a ‘hired gun.”” According to one defense attorney,
at the end of the day, where future lost income is concerned, it’s “a battle of expert
testimony” that comes down to “is your expert better than their expert?”

In this study, the attorneys and accountants are examined not only in their
practices and outcomes, but more importantly through their reasoning and
justifications for the work that they do and the masks that they wear. How does an
injury attorney view himself? How does the defense attorney justify the work that
he does? My work extends beyond this examination of the expert in two critical
ways. First, I identify that there can be no true separation between an expert’s
worklife and his larger identity, and in fact the expert takes on a variety of identities
to maintain his moral stake. Further, my examination of the expert is not intended
to be a study of only the expert, but how neutrality has implications for the
institution of injury law.

I emphasize the important relationship between morality and argument that
the actors must navigate in order to maintain their moral position while perform a
designated role within an adversarial structure. How do the various players in the

injury law case come to position themselves in relation to their work? Although
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within this legal terrain the term ‘expert’ is use to refer primarily to forensic
accountant, I use the term to refer to all of the major actors (injury attorneys,
defense attorneys, and forensic accountants). I do so because they all try to
articulate some form of reasonable argument; a domain of factuality and presumed
normative moral stances in their production of expertise. This expertise is always
presented as objective or neutral because of wider institutional emphasis in law on
accountability, impartiality, and objectivity. In examining the various experts that
participate in the determinations of future lost income capacity I hope to elucidate
the complex relationship between knowledge and morality that influences the
actors and subsequently the larger institution.
Labor Value and Morality Amongst Attorneys

For the injury and defense attorney, going to trial is both a daunting and
exciting moment. There is an enormous degree of risk that the attorney takes when
they walk into a courtroom to argue a case. With a jury and a judge and an array of
witnesses, there is no way of predicting outcome. For the injury attorney this is
even more high stakes. Paid on a contingency fee basis, the work that the attorney
has done for the client up until trial has been unpaid. The injury attorney will receive
thirty percent of the award that the client receives. The defense attorney, on the
other hand, is paid by the hour. This differential is important in understanding the
distinctions between these two types of attorneys and the way that they operate.
According to most of the attorneys I interviewed, defense work is a “safer” industry

in that salaries are high and stable. You are paid by the hour and can expect to make
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a certain amount each year. For the injury attorney, there is an element of
uncertainty. They often make, “smaller salaries but bigger bonuses.”

From this difference, the injury attorney comes to see himself as starkly
different from the defense attorney. This was illustrated most vividly in my first
interview with an injury attorney. When I arrived for this first interview, I was
immediately struck by Mr. Martino’s confidence. He spoke deliberately and in such
a convincing tone that I felt myself nodding along as he spoke. Mr. Martino has
been an injury attorney for twenty-three years and when asked to identify the most
challenging part of his profession he responded with assertion. “The defense
lawyers 